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Preface 


This supplement contains the official version of material supplementing the 
Tennessee Code Annotated, Official Edition, as previously enacted, and new 
and amendatory laws of a general and permanent nature enacted in the 2021 
First Extraordinary Session and the 2021 Regular Session of the 112th 
General Assembly. It was prepared by the editorial staff of the publisher with 
the assistance of Paige A. Seals, Revisor of Statutes and Executive Secretary 
for the Tennessee Code Commission. 

Information about the Code and suggestions for its use may be found in the 
User’s Guide, a version of which appears in each volume. 

Please note: (1) Tennessee Code Annotated section designations assigned to 
2021 acts by the General Assembly may have been changed by the Tennessee 
Code Commission pursuant to § 1-1-108; and (2) under Tenn. Const., art. II, 
§ 24, laws requiring the expenditure of state funds may be null and void 
unless first-year funding is approved in the year in which the law is passed. 

This supplement contains annotations from decisions posted to Lexis Ad- 
vance through April 15, 2021. Annotations are taken from decisions or articles 
that appear in the following traditional sources: 


South Western Reporter, 3d Series 
Supreme Court Reporter 

Federal Reporter, 3d Series 

Federal Supplement, 2d Series 
Bankruptcy Reporter 

Opinions of the Attorney General 
Tennessee Bar Journal 

Tennessee Law Review 

University of Memphis Law Review 
Vanderbilt Law Review 


Suggestions, comments, or questions about the Tennessee Code Annotated 
are always welcome. You may call us toll free at (800) 833-9844, email us at 
customer.support@lexisnexis.com, or write Tennessee Editor, LexisNexis, 9443 
Springboro Pike, Miamisburg, OH 45342. 

Visit our Internet home page at www.lexisnexis.com for an online book- 
store, technical support, customer service, and other company information. 
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TENNESSEE CODE ANNOTATED 


TITLE 39 
CRIMINAL OFFENSES 


Chapter 

14. Offenses Against Property. 
Part 1. Theft 
Part 2. Animals 
Part 3. Arson — Explosives 
Part 4. Burglary and Related Offenses 

15. Offenses Against the Family. 
Part 2. Abortion 
Part 4. Children 
Part 5. Elderly and Vulnerable Adults 

16. Offenses Against Administration of Government. 
Part 2. Contraband in Penal Institutions 
Part 3. False Personation 
Part 5. Interference with Government Operations 
Part 6. Obstruction of Justice 
Part 7. Perjury 

17. Offenses Against Public Health, Safety and Welfare. 
Part 3. Disorderly Conduct and Riots 
Part 4. Drugs 
Part 5. Gambling 
Part 9. Obscenity 
Part 10. Sexual Exploitation of Children 
Part 13. Weapons 
Part 15. Prevention of Youth Access to Tobacco, Smoking Hemp, and Vapor Products Act 
Part 16. Children’s Act for Clean Indoor Air 
Part 18. Non-Smoker Protection Act 


CHAPTER 14 
OFFENSES AGAINST PROPERTY 


Part 1. Theft 


Section 

39-14-105. Grading of theft. 

39-14-113. Organized Retail Crime Prevention Act. 
39-14-129. Mail theft. 


Part 2. Animals 


39-14-203. Cock and animal fighting — Cock fighting paraphernalia. 
39-14-212. Aggravated cruelty to animals — Definitions — Construction — Penalty. 
39-14-214. Criminal offenses against animals. 


Part 3. Arson — Explosives 
39-14-301. Arson. 
Part 4. Burglary and Related Offenses 
39-14-402 — 39-14-404. [Repealed.] 


39-14-1083 


Section 


39-14-406. Aggravated criminal trespass. 


CRIMINAL OFFENSES 2 


39-14-408. Vandalism. 

39-14-411. Critical infrastructure vandalism. 

39-14-412. Mailbox tampering — Damage or defacement of government property. 
39-14-414. 


Equal Access to Public Property Act of 2012 — Protection of state property. 


PART 1 
THEFT 


39-14-103. Theft of property. 


NOTES TO DECISIONS 


ANALYSIS 


4, Merger. 

5. Misappropriation of Funds. 
iy Aggregation of Value. 

9. Evidence. 

10. —Sufficient. 

11. W—Insufficient. 


12. Jury Instructions. 
13. Sentencing. 

. Restituiton. 

15. Double Jeopardy. 


4, Merger. 

Because the offense of theft was wholly incor- 
porated into the offense of aggravated robbery, 
the offenses were the same under Blockburger 
and violated principles of double jeopardy; on 
remand, the judgment of conviction for theft 
was to be merged into a single conviction for 
aggravated robbery. State v. Jenkins, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 856 (Tenn. 
Crim. App. Nov. 20, 2018). 

Because, under T.C.A. § 39-14-402(a)(3), the 
crime of burglary was not complete until the 
person committed or attempted to commit a 
felony, theft, or assault, under a double jeop- 
ardy analysis, the statutory violations of theft 
and burglary in defendant’s case arose from the 
same act or transaction, and the trial court was 
required to merge the theft and assault convic- 
tions into the burglary conviction. State v. 
Smith, — $.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 455 (Tenn. Crim. App. July 1, 2020). 


5. Misappropriation of Funds. 

Given the findings that an attorney inten- 
tionally committed serious criminal conduct 
the Hearing Panel of the Board of Professional 
Responsibility was correct in identifying the 
American Bar Association Standards for Im- 
posing Lawyer Sanctions as an appropriate 
guidepost for selecting the presumptive sanc- 
tion; the hearing panel also found that the 
attorney acted intentionally to conceal transac- 
tions from his partners even though he believed 
he was entitled to those funds. Bd. of Prof] 


Responsibility of the Supreme Court of Tenn. v. 
Daniel, 549 S.W.3d 90, 2018 Tenn. LEXIS 269 
(Tenn. June 8, 2018). 


7. Aggregation of Value. 

Aggregation of thefts was appropriate be- 
cause each of the separate thefts arose from a 
common scheme, purpose, intent or enterprise; 
on each occasion, defendant worked fitness 
trackers free of theft deterrent devices, walked 
around until the coast was clear before return- 
ing to retrieve the merchandise, concealed the 
purloined merchandise, and left the store, and 
defendant wore nearly identical clothing dur- 
ing each of the offenses and sold the fitness 
trackers. State v. Jones, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 479 (Tenn. Crim. App. 
June 28, 2018), affd, 589 S.W.3d 747, 2019 
Tenn. LEXIS 505 (Tenn. Nov. 13, 2019). 


9. Evidence. 


10. —Sufficient. 

Defendant’s convictions for theft were sup- 
ported by evidence that first defendant took the 
victim diamond ring and second defendant took 
it out of state to sell it and that the ring was 
valued at $10,150. State v. Brooks, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 461 (Tenn. 
Crim. App. June 25, 2018). 

Evidence was sufficient to support defen- 
dant’s conviction for theft of property valued at 
$1,000 or more because witnesses’ testimony 
established the total value of all the fitness 
trackers taken during the five thefts; both wit- 
nesses testified that they were charged with 
keeping track of the fitness trackers and that 
they maintained logs of the items, and both 
testified to the manufacturer’s suggested retail 
price of the fitness trackers at the time they 
were taken. State v. Jones, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 479 (Tenn. Crim. App. 
June 28, 2018), affd, 589 S.W.3d 747, 2019 
Tenn. LEXIS 505 (Tenn. Nov. 13, 2019). 

Evidence was sufficient to sustain defen- 
dant’s conviction for attempted theft of prop- 
erty valued at $10,000 or more but less than 
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$60,000 where a bank branch manager’s testi- 
mony estimated the amount in the ATM at 
$60,000, but admitted on cross-examination 
that it could have been $58,000, and a rational 
trier of fact could had found from that testi- 
mony that the value of the property taken was 
more than $10,000. State v. Dunn, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 547 (Tenn. Crim. 
App. July 23, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 778 (Tenn. Dec. 5, 2018). 

Evidence that defendant grabbed merchan- 
dise from a store and left without paying for it, 
that a loss prevention employee approached 
defendant and brought him back to his office, 
that defendant was knocking over tables and 
yelling profanity and threatened to kill the 
employee, and that while in the employee’s 
office, defendant used a telephone cord to 
strangle the employee until he lost conscious- 
ness was sufficient to support defendant’s con- 
victions for attempted second-degree murder, 
aggravated assault, and theft. State v. Talley, 
—§.W.3d —, 2018 Tenn. Crim. App. LEXIS 658 
(Tenn. Crim. App. Aug. 24, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 679 
(Tenn. Nov. 16, 2018). 

Evidence was sufficient to convict defendant 
of theft of property valued at less than $500 
because the store’s owner testified that some- 
one smashed in the front door of the store and 
took two .175, approximately half a gallon, 
containers of vodka from just inside the en- 
trance to the right of the front door; the store’s 
owner testified that the value of the bottles was 
less than $75 and that the value of the broken 
door was $285; both a detective and the store’s 
owner identified defendant from the surveil- 
lance video as the perpetrator; and the jury, as 
was its prerogative, rejected defendant’s claim 
that he did not take anything from the store 
after smashing the window. State v. Amail John 
Land, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 665 (Tenn. Crim. App. Aug. 29, 2018), 
appeal denied, State v. Land, — S.W.3d —, 2019 
Tenn. LEXIS 51 (Tenn. Jan. 16, 2019). 

Evidence supported a taking in defendant’s 
conviction for aggravated robbery because the 
victim and convenience store cashiers testified 
that defendant and co-defendant assaulted the 
victim together inside a convenience store, the 
cashiers testified that defendant had a knife, 
surveillance video showed that a box cutter fell 
to the floor in the struggle, defendant recovered 
items from the victim’s wallet that fell to the 
floor and ran, and the victim’s social security 
card and a check stub were found inside defen- 
dant’s vehicle hours later. State v. Bingham, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 760 
(Tenn. Crim. App. Oct. 8, 2018), appeal denied, 
— §.W.3d —, 2019 Tenn. LEXIS 61 (Tenn. Jan. 
17, 2019). 

Evidence was sufficient to support defen- 
dant’s aggravated robbery and theft of $1,000 
or less convictions, as his identity was suffi- 
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ciently established; a store employee positively 
identified defendant as the perpetrator before 
and during trial, and DNA from the discarded 
cigarette butt at the scene matched defendant’s 
DNA. State v. Jenkins, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 856 (Tenn. Crim. App. Nov. 
20, 2018). 

Evidence supported conviction for attempted 
theft as a reasonable juror could have con- 
cluded that defendant, a city mayor, intended 
to deprive the city of property when he paid city 
employees to pick up a truck being purchased 
for defendant’s personal use, used city funds to 
pay for the tow of a city-owner truck and trailer, 
and the trucker’s repair, and the tow of the 
newly purchased truck after the city truck 
broke down, and repaid funds only after being 
caught. State v. Loveless, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 905 (Tenn. Crim. App. 
Dec. 14, 2018). 

Evidence was sufficient to support defen- 
dant’s identity and to convict him of robbery 
and theft because defendant demanded the 
keys from the victim and drove away in her car, 
which was valued at $5000; two police officers 
saw defendant driving the stolen car less than 
25 minutes after it was reported stolen; when 
defendant was taken into custody, he was wear- 
ing clothing similar to those in the description 
given by the victim and several officers; and one 
officer was 100% certain that defendant was 
the person who wrecked the victim’s car and 
ran on foot. State v. Derring, — $.W.3d —, 2019 
Tenn. Crim. App. LEXIS 32 (Tenn. Crim. App. 
Jan. 16, 2019). 

Evidence was sufficient to support defen- 
dant’s convictions of aggravated burglary and 
theft of property; defendant’s transfer of prop- 
erty stolen during the burglary was a rational 
connection between his possession of the stolen 
property and his participation in the aggra- 
vated burglary, and regardless of who went 
inside, defendant benefitted from the proceeds 
of the aggravated burglary and theft and aided 
his co-defendant in the commission of the of- 
fenses. State v. Odom, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 160 (Tenn. Crim. App. Mar. 
12, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 533 (Tenn. Dec. 9, 2019). 

Evidence that defendant admittedly did not 
pay for a battery that he put in shopping cart 
and exited the store with was sufficient to 
support defendant’s conviction for theft of prop- 
erty valued at $500 or less. State v. Johnson, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 170 
(Tenn. Crim. App. Mar. 15, 2019), appeal de- 
nied, — S.W.3d —, 2019 Tenn. LEXIS 265 
(Tenn. June 19, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction for theft of property over 
$1,000 because the victim returned home to 
find multiple items missing, including a flat 
screen TV and printer; the victim’s neighbor 
saw defendant climbing over a fence with a flat 
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screen TV and found a printer, which the victim 
later identified as the one stolen from the 
victim’s home, with blood on it; the blood on the 
printer was a match to defendant’s DNA; and 
the victim filed an insurance claim listing the 
total value of the stolen items at $1,765. State 
v. Cole-Pugh, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 176 (Tenn. Crim. App. Mar. 18, 
2019), appeal denied, State v. Cole-Pugh, — 
S.W.3d —, 2019 Tenn. LEXIS 538 (Tenn. Dec. 
10, 2019). 

Evidence was sufficient to convict defendant 
of theft of property because the victim reported 
that he could not find his wallet to the credit 
card company and to the police; he did not give 
defendant permission to use the credit card; 
surveillance recordings showed defendant pur- 
chasing items with a credit card; and the trans- 
action information reflected that the victim’s 
credit card was used for payment. State v. 
Long, — S.W.38d —, 2019 Tenn. Crim. App. 
LEXIS 203 (Tenn. Crim. App. Mar. 29, 2019). 

Evidence was sufficient for a rational juror to 
have determined that defendant entered a 
store and committed a theft because an asset 
protection associate of the store observed defen- 
dant select five pairs of scrubs, conceal them in 
his pants, and proceed to the exit. State v. 
Hefner, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 381 (Tenn. Crim. App. July 2, 2019), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
191 (Tenn. Mar. 26, 2020). 

Evidence was sufficient to support defen- 
dant’s convictions for felony murder during the 
attempt to perpetrate theft, robbery, and espe- 
cially aggravated robbery because the jury 
could have inferred from the evidence that 
defendant followed the witness to the victim’s 
apartment intending to deprive the victim of 
his property, as he knew the witness was going 
to the victim’s home to purchase drugs, he 
asked the witness how big the victim was, when 
the victim opened the door he encountered 
defendant pointed a gun at him, and another 
witness testified that defendant told her that 
he had committed a robbery. State v. Love, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 399 
(Tenn. Crim. App. July 9, 2019), appeal denied, 
—§.W.3d —, 2019 Tenn. LEXIS 571 (Tenn. Dec. 
4, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of theft of property valued at 
$2,500 or more because the trial court was 
justified in finding that defendant knowingly 
exercised control over the victim’s car without 
his consent and with the intent to deprive the 
victim of his property; defendant admitted dur- 
ing her testimony that she took the victim’s car 
without his permission, State v. Chandler, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 43 
(Tenn. Crim. App. Jan. 28, 2020). 

Evidence was sufficient to convict defendant 
of theft of property because defendant was in 
possession of the vehicle just five days after it 
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was stolen; a photograph of defendant loading 
groceries into the vehicle was posted on social 
media after the victim reported the vehicle as 
stolen; the victim said that he did not give 
defendant consent to take and use his vehicle 
and that he did not even know defendant; 
defendant never produced a name or contact 
information for the person whom he claimed 
dropped off the vehicle for repairs; and the jury 
was free to reject defendant’s explanation and 
to infer that defendant had gained possession of 
the recently stolen vehicle through theft or that 
he had knowledge that the property had been 
stolen. State v. Millican, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 98 (Tenn. Crim. App. 
Feb. 19, 2020). 

Evidence supported defendant’s conviction of 
theft; she participated in a scheme to obtain 
money from the human services department 
through a ministry becoming a sponsor in a 
summer food services program. Defendant 
claimed to be the program administrator but 
auditors found no evidence that she purchased 
large volumes of food, and while a church 
employee claimed defendant was not involved, 
the jury could have found defendant was direct- 
ing or assisting that employee in taking the 
money. State v. Jives-Nealy, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 156 (Tenn. Crim. App. 
Feb. 28, 2020), appeal denied, State v. Jives- 
Nealy, — S.W.3d —, 2020 Tenn. LEXIS 319 
(Tenn. Aug. 11, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree felony murder 
because the second car theft was sufficiently 
connected to the killing such that it could form 
the basis of felony murder, as the victim had 
used his spare key to open the car door, thereby 
reacquiring control over the car, and immedi- 
ately after defendant shot the victim he and 
another man drove away in the car. State v. 
Odom, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 157 (Tenn. Crim. App. Feb. 28, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
361 (Tenn. June 5, 2020). 

Evidence supported defendant’s aggravated 
robbery conviction because defendant acknowl- 
edged in a statement that defendant entered a 
convenience store with defendant’s hand in 
defendant’s pocket to look like defendant had a 
gun, the clerk testified that defendant made a 
gesture to indicate that defendant had a gun, 
and defendant threatened to shoot the clerk. 
The jury could have inferred that the clerk was 
afraid as, after defendant threatened to shoot 
the clerk, the clerk put the clerk’s hands up and 
the surrendered the cash in the register. State 
v. Rollins, — $.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 180 (Tenn. Crim. App. Mar. 12, 2020). 

Evidence was sufficient to convict defendant 
of burglary, theft, and assault because defen- 
dant had been informed he was no longer 
allowed inside the store or on the store’s prop- 
erty; defendant, without the store’s consent, 
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entered the store and attempted to leave with a 
cup of ice and a bag of peanuts without paying 
for the items; and, when confronted by a store 
employee, defendant hit him in the face. State 
v. Smith, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 455 (Tenn. Crim. App. July 1, 2020). 

Evidence was sufficient to establish defen- 
dant’s identity as the perpetrator because the 
victim testified to being robbed by masked and 
armed men in the victim’s home, a police officer 
saw an individual matching the description of 
one of the assailants, a police dog tracked the 
individual to where defendant came out from 
behind a shed and said, “I give up,” a gun was 
found in a nearby trash can, the victim identi- 
fied defendant in a show-up identification, and 
defendant made incriminating statements dur- 
ing recorded telephone calls while in jail. State 
v. Ward, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 516 (Tenn. Crim. App. July 28, 2020). 

Evidence was sufficient to support second 
and third defendants’ convictions for aggra- 
vated robbery, theft, conspiracy, aggravated 
burglary, and firearms offenses, as it showed 
that first defendant devised a plan to conduct a 
home invasion and steal stuff, he enlisted oth- 
ers, including second and third defendants, to 
carry o ut the plan, and the group carried out 
the plan, which included the use of masks, 
gloves, and a gun to take the items from the 
victim’s home. State v. Morales, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 619 (Tenn. Crim. 
App. Sept. 18, 2020). 

In the light most favorable to the State, the 
victim provided sufficient testimony for the jury 
to find that defendant stole property valued at 
more than $500 but less than $1,000. Even 
assuming that the value of stolen laptop com- 
puters was zero, the stated value of the remain- 
der of the stolen property was $835, which was 
consistent with the jury’s finding. State v. 
Moats, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 705 (Tenn. Crim. App. Nov. 2, 2020). 

Evidence was sufficient to convict defendant 
of theft because, although defendant, generally, 
had the victim’s effective consent to drive her 
truck during their relationship, the jury could 
have inferred from the surrounding facts and 
circumstances that defendant intended to per- 
manently deprive the victim of the truck; and 
the jury could have inferred that his permissive 
use of the truck before he killed the victim did 
not extend to his continued use of her truck 
after he killed her. State v. Stewart, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 714 (Tenn. 
Crim. App. Nov. 5, 2020). 

Defendant’s motion for judgment of acquittal 
was properly denied as the evidence was suffi- 
cient to sustain his convictions for aggravated 
burglary, vandalism, theft of property, and 
evading arrest by motor vehicle and on foot as 
he was the perpetrator of the offenses because 
the victim’s front door was pried open, and a 
crowbar was near the door; the victim’s garage 
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door was open, and several tools from her 
garage were strewn on the lawn; a deputy 
testified that a man matching defendant’s de- 
scription approached the scene of the burglary, 
had words with the deputies, and fled in a van 
registered to defendant’s wife; the van crashed 
into a ditch, and no one was present in the van; 
and defendant subsequently confessed to the 
offenses. State v. Simmons, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 804 (Tenn. Crim. App. 
Dec. 22, 2020). 

Evidence was sufficient to support defen- 
dant’s convictions of attempted theft of prop- 
erty valued at $10,000 or more but less than 
$60,000 and criminal simulation because it 
showed that he took a check for $13,187 to the 
bank and, after learning that he could not cash 
the check, attempted to open a bank account 
using the funds from the check, both the payee 
and the amount had been altered, and after two 
weeks he returned to the bank with the ATM 
card that had been issued to him for the pur- 
pose of accessing the funds from the check. 
State v. Anderson, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 15 (Tenn. Crim. App. Jan. 
12, 2021). 

Evidence supported defendant’s convictions 
of aggravated robbery, robbery, and theft be- 
cause the evidence?in the form of store surveil- 
lance videos, defendant’s clothing, defendant’s 
DNA, and the BB gun and money found in the 
car in which defendant was a passenger?was 
sufficient to establish defendant’s identity as 
the perpetrator who took a BB gun from a retail 
store without paying for it and then took cash 
from convenience stores by putting the clerks in 
fear and while brandishing the weapon at one 
store. State v. Schubert, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 83 (Tenn. Crim. App. 
Mar. 9, 2021). 

Evidence was sufficient to support defen- 
dant’s theft conviction, even though the victim 
died before defendant drove away in the vic- 
tim’s truck, because at the time of his death, 
the victim had both possession of the truck and 
a beneficial interest in the truck given that he 
routinely used it as a means of transportation, 
and therefore he was the truck’s owner. State v. 
Helmick, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 104 (Tenn. Crim. App. Mar. 23, 2021). 

Evidence of defendant’s possession of the 
stolen gun, when considered along with his 
attempt to hide the gun from police, his dishon- 
esty about having a gun in his car, his extreme 
nervousness even after being told he would not 
receive a ticket, his overzealous insistence that 
the gun was not stolen, and his failure to 
provide any proof explaining his possession of 
the stolen handgun, was sufficient to support 
his conviction for theft of property. State v. 
Foster, — S.W.38d —, 2021 Tenn. Crim. App. 
LEXIS 114 (Tenn. Crim. App. Mar. 26, 2021). 

Defendant argued that the differences in 
time and place between the burglary of the gun 
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store and his possession of the stolen gun made 
the evidence insufficient to sustain his theft 
conviction; however, the jury, after being prop- 
erly instructed and informed of the differences 
in time and location between the burglary and 
defendant’s possession of the stolen gun, ulti- 
mately found the Defendant guilty, and the 
court declined defendant’s request to re-weigh 
the evidence. State v. Foster, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 114 (Tenn. Crim. App. 
Mar. 26, 2021). 

Evidence was sufficient to find defendant 
guilty of theft of property valued under $1,000 
because defendant exercised control over a sto- 
len gun that was found during a traffic stop of a 
vehicle which defendant was driving as the gun 
was not only propped against the driver’s seat 
where defendant had been sitting for more than 
three hours but also within defendant’s imme- 
diate reach. State v. Outlaw, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 147 (Tenn. Crim. App. 
Apr. 13, 2021). 


11. —Insufficient. 

Evidence was insufficient to support defen- 
dant’s conviction of theft based on his posses- 
sion of a stolen pistol because the burglary 
during which the pistol was taken occurred 16 
months before defendant was found in posses- 
sion of it, at the time of the burglary defendant 
was incarcerated, and the state presented no 
evidence regarding the circumstances under 
which defendant obtained the pistol. Evidence 
that defendant was aware that the pistol’s 
serial number had been scratched through was 
insufficient to show that he knew that the pistol 
was stolen. State v. Brown, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 220 (Tenn. Crim. App. 
Apr. 8, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 387 (Tenn. Aug. 15, 2019). 

Evidence was insufficient to support defen- 
dant’s conviction for theft of property valued at 
$1,000 or less because, although a police officer 
testified that the officer learned that the hand- 
gun which defendant possessed in a robbery 
was stolen when the officer ran the serial num- 
ber of the gun through a database, the evidence 
was insufficient to establish that defendant was 
the one who stole the weapon. State v. Wilson, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 413 
(Tenn. Crim. App. July 12, 2019), appeal de- 
nied, — S.W.3d —, 2019 Tenn. LEXIS 562 
(Tenn. Dec. 10, 2019). 

Defendant was entitled to relief as to the 
attempted theft of property conviction because 
defendant could not be convicted of attempted 
theft of something she owned. While the ga- 
ragekeeper had a lien on the car, he had not 
perfected his ownership of the car because he 
did not satisfy the requirements of T.C.A. 
§§ 66-19-102 to 104 and while the gargekeeper 
held a possessory, statutory lien on the car, the 
garagekeeper was specifically excluded as an 
owner as defined under the theft statute, T.C.A. 


CRIMINAL OFFENSES 6 


§ 39-11-106(a)(28). State v. Schmitz, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 253 (Tenn. 
Crim. App. Apr. 16, 2020). 


12. Jury Instructions. 

Defendant had no objection to the trial 
court’s instruction on the inference of unsatis- 
factorily explained possession of recently stolen 
property, nor did defendant file a motion for a 
new trial; consequently, defendant waived any 
challenge to the inference instruction itself. 
State v. Foster, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 114 (Tenn. Crim. App. Mar. 26, 
2021). 


13. Sentencing. 

Grading defendant’s theft conviction as a 
Class E felony and imposing a Class E felony, 
Range II offender sentence of two years consti- 
tuted plain error because prior to his sentenc- 
ing hearing, the statute was amended to pro- 
vide that the theft of property valued at $1,000 
or less was a Class A misdemeanor. The sen- 
tence was vacated and modified. State v. Odom, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 160 
(Tenn. Crim. App. Mar. 12, 2019), appeal de- 
nied, — S.W.3d —, 2019 Tenn. LEXIS 533 
(Tenn. Dec. 9, 2019). 

Trial court properly sentenced defendant as a 
Range II, multiple offender to an effective term 
of nine years’ imprisonment because there was 
no dispute that defendant was a Range II, 
multiple offender, with a sentencing range of 
4-12 years, the sentence was within the statu- 
tory range and presumed reasonable, the re- 
cord showed the trial court noted only that the 
location of the offense, a funeral, had “some 
bearing” on the vulnerability of the victim, and 
the trial court properly applied several other 
enhancement factors, including defendant’s ex- 
tensive criminal history, the fact that previous 
efforts at rehabilitation had failed, and the fact 
that defendant committed the offense while on 
parole. State v. Henson, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 201 (Tenn. Crim. App. 
Mar. 29, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 306 (Tenn. July 18, 2019). 

Trial court properly exercised its discretion in 
sentencing defendant to an effective sentence of 
24 years for theft and money laundering; the 
trial court considered proper sentencing factors 
and defendant did not contest that the trial 
court properly relied on certain enhancement 
factors, including a history of convictions, being 
on probation when the current offenses took 
place, and being a leader in the commission of 
the offense, and the application of these factors 
was supported by the record. State v. Jives- 
Nealy, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 156 (Tenn. Crim. App. Feb. 28, 2020), 
appeal denied, State v. Jives-Nealy, — S.W.3d 
—, 2020 Tenn. LEXIS 319 (Tenn. Aug. 11, 
2020). 
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Trial court properly exercised its discretion in 
ordering defendant’s sentences for theft and 
money laundering to be served consecutively as 
she was a professional criminal and used her 
position as a pastor to steal large sums of 
money from the funds provided by the state 
department for human services; while the trial 
court failed to make the requisite findings nec- 
essary to support the imposition of consecutive 
sentences, only one consecutive sentencing fac- 
tor needed to exist, which did here. State v. 
Jives-Nealy, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 156 (Tenn. Crim. App. Feb. 28, 
2020), appeal denied, State v. Jives-Nealy, — 
S.W.3d —, 2020 Tenn. LEXIS 319 (Tenn. Aug. 
11, 2020). 

Trial court did not abuse its discretion in 
imposing a $500.00 fine for theft of property; 
the trial court conducted a full, independent 
assessment of the fines fixed by the jury, spe- 
cifically considering defendant’s ability to pay 
these fines, and found that he had been em- 
ployed in the past and was searching for work 
while living with his mother. State v. Foster, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 114 
(Tenn. Crim. App. Mar. 26, 2021). 


39-14-105. Grading of theft. 


(a) Theft of property or services is: 
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13.5. Restituiton. 

After defendant pled guilty to theft of prop- 
erty, the trial court abused its discretion in its 
restitution award because it both premised its 
decision upon factual findings which were un- 
supported by record and departed from the 
statutory procedure for establishing a restitu- 
tion amount and payment schedule. State v. 
Greene, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 728 (Tenn. Crim. App. Nov. 17, 2020). 


15. Double Jeopardy. 

Defendant’s convictions for robbery and theft 
violated the constitutional protection against 
double jeopardy because the convictions for 
theft and robbery arose out of the same act or 
transaction as defendant approached the vic- 
tim at a movie rental machine, demanded her 
keys, and ultimately drove away with her car 
with her purse and other belongings inside; and 
the theft of the victim’s car and purse was 
subsumed by the robbery. State v. Derring, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 32 
(Tenn. Crim. App. Jan. 16, 2019). 


(1) A Class A misdemeanor if the value of the property or services 
obtained is one thousand dollars ($1,000) or less, except when the property 


obtained is a firearm; 


(2) A Class E felony if the property obtained is a firearm worth less than 
two thousand five hundred dollars ($2,500), or if the value of the property or 
services obtained is more than one thousand dollars ($1,000) but less than 
two thousand five hundred dollars ($2,500); 

(3) AClass D felony if the value of the property or services obtained is two 
thousand five hundred dollars ($2,500) or more but less than ten thousand 


dollars ($10,000); 


(4) AClass C felony if the value of the property or services obtained is ten 
thousand dollars ($10,000) or more but less than sixty thousand dollars 


($60,000); 


(5) A Class B felony if the value of the property or services obtained is 
sixty thousand dollars ($60,000) or more but less than two hundred fifty 


thousand dollars ($250,000); and 


(6) AClass A felony if the value of the property or services obtained is two 
hundred fifty thousand dollars ($250,000) or more. 


(b)(1) In a prosecution for theft of property, theft of services, and any offense 
for which the punishment is determined pursuant to this section, the state 
may charge multiple criminal acts committed against one (1) or more victims 
as a single count if the criminal acts arise from a common scheme, purpose, 
intent or enterprise. 

(2) The monetary value of property from multiple criminal acts which are 
charged in a single count of theft of property shall be aggregated to establish 
value under this section. 
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(c) Venue in a prosecution for any offense punishable pursuant to this 
section shall be in the county where one (1) or more elements of the offense 
occurred, or in the county where an act of solicitation, inducement, offer, 
acceptance, delivery, storage, or financial transaction occurred involving the 
property, service or article of the victim. 

(d) Theft of a firearm shall be punished by confinement for not less than one 
hundred eighty (180) days in addition to any other penalty authorized by law. 


History. 

Acts 1989, ch. 591, § 1; 2012, ch. 1080, § 1; 
2016, ch. 906, § 5; 2019, ch. 486, § 8; 2021, ch. 
108, §§ 8-10. 


Compiler’s Notes. 

Acts 2021, ch. 108, § 14 provided that the 
act, which amended this section, applies to 
criminal offenses committed on or after July 1, 
2021. 


Amendments. 

The 2019 amendment added (d). 

The 2021 amendment substituted “or less, 
except when the property obtained is a firearm” 


for “or less” at the end of (a)(1); substituted “if 
the property obtained is a firearm worth less 
than two thousand five hundred dollars 
($2,500), or if the value of the property” for “if 
the value of the property” in (a)(2); and rewrote 
(d) which read: “Notwithstanding subsection 
(a), theft of a firearm shall be punished by 
confinement for not less than thirty (30) days in 
addition to any other penalty authorized by 
law.”. 


Effective Dates. 
Acts 2019, ch. 486, § 15. July 1, 2019. 
Acts 2021, ch. 108, § 14. July 1, 2021. 


NOTES TO DECISIONS 


ANALYSIS 


1 Aggregation of Value. 

5. Evidence Sufficient for Conviction. 
fi Sentencing. 

10. Amendment Application. 


1. Aggregation of Value. . 

Aggregation of thefts was appropriate be- 
cause each of the separate thefts arose from a 
common scheme, purpose, intent or enterprise; 
on each occasion, defendant worked fitness 
trackers free of theft deterrent devices, walked 
around until the coast was clear before return- 
ing to retrieve the merchandise, concealed the 
purloined merchandise, and left the store, and 
defendant wore nearly identical clothing dur- 
ing each of the offenses and sold the fitness 
trackers. State v. Jones, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 479 (Tenn. Crim. App. 
June 28, 2018), affd, 589 S.W.3d 747, 2019 
Tenn. LEXIS 505 (Tenn. Nov. 13, 2019). 


5. Evidence Sufficient for Conviction. 
Defendant was properly convicted of theft of 
property over the value of $60,000 because he 
stipulated at trial that he admitted to police to 
forging the deeds that conveyed the three prop- 
erties to him, two appraisals of the properties 
—one using a cost approach and the other a 
market value approach—determined the value 
of property at $60,000 or more, and the trial 
court did not abuse its discretion by allowing 
lay witnesses to testify that they believed that 
the appraised values of the properties were low. 
State v. Sears, — S.W.3d —, 2018 Tenn. Crim. 


App. LEXIS 686 (Tenn. Crim. App. Sept. 10, 
2018), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 57 (Tenn. Jan. 18, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction for theft of property over 
$1,000 because the victim returned home to 
find multiple items missing, including a flat 
screen TV and printer; the victim’s neighbor 
saw defendant climbing over a fence with a flat 
screen TV and found a printer, which the victim 
later identified as the one stolen from the 
victim’s home, with blood on it; the blood on the 
printer was a match to defendant’s DNA; and 
the victim filed an insurance claim listing the 
total value of the stolen items at $1,765. State 
v. Cole-Pugh, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 176 (Tenn. Crim. App. Mar. 18, 
2019), appeal denied, State v. Cole-Pugh, — 
S.W.3d —, 2019 Tenn. LEXIS 538 (Tenn. Dec. 
10, 2019). 

Trial court properly sentenced defendant to 
seven years in the Department of Correction 
after a jury convicted him of felony theft of 
property over $10,000 because, given defen- 
dant’s confusing and hard to believe depiction 
of the events in his statement, the evidence 
showed that defendant knew what package 
thefts entailed, the trial court gave jury in- 
structions regarding the proper consideration 
of any evidence of prior crimes defendant might 
have committed, and the victim qualified as 
“owner” within the terms of the statute where 
she constructively possessed the package that 
was stolen from her doorstep, and the stolen 
items were posted for sale under defendant’s 
social media account. State v. Bennett, — 
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S.W.3d —, 2020 Tenn. Crim. App. LEXIS 488 
(Tenn. Crim. App. July 16, 2020). 


7. Sentencing. 

Grading defendant’s theft conviction as a 
Class E felony and imposing a Class E felony, 
Range II offender sentence of two years consti- 
tuted plain error because prior to his sentenc- 
ing hearing, the statute was amended to pro- 
vide that the theft of property valued at $1,000 
or less was a Class A misdemeanor. The sen- 
tence was vacated and modified. State v. Odom, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 160 
(Tenn. Crim. App. Mar. 12, 2019), appeal de- 
nied, — S.W.3d —, 2019 Tenn. LEXIS 533 
(Tenn. Dec. 9, 2019). 

By agreeing to entry of a judgment of convic- 
tion sentencing defendant to a six-year sen- 
tence for a Class E felony, defendant rendered 
his argument that the trial court, defense coun- 
sel, and prosecutor were confused about the 
sentence moot; defendant faced a twelve-year 
sentence and should not have received the 
lesser six-year sentence under the criminal 
savings statute. State v. Birdwell, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 711 (Tenn. Crim. 
App. Nov. 7, 2019). 

Inasmuch as defendant’s sentencing hearing 
was held after the enactment of the amended 
theft grading statute, the trial court should 
have classified defendant’s theft convictions in 
counts 3 and 4 as Class A misdemeanors. The 
trial court’s failure to apply the amended theft 
grading statute at sentencing was plain error, 
requiring that defendant’s six-year, Class E 
felony sentences be vacated. State v. Moats, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 705 
(Tenn. Crim. App. Nov. 2, 2020). 


10. Amendment Application. 

Defendant’s conviction for theft was to be 
modified from a Class D felony to a Class E 
felony because the Tennessee Public Safety Act 
of 2016, 2016 Tenn. Pub. Acts ch. 906, modified 
the grading of theft offenses to provide for a 
lesser penalty. While at the time of defendant’s 
crime and indictment defendant’s actions 
amounted to a charge and conviction of a Class 
D felony for theft, by the time of defendant’s 
sentencing hearing, the Act had taken effect, 
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and therefore, defendant’s actions constituted a 
Class E felony for theft. State v. Cole-Pugh, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 176 
(Tenn. Crim. App. Mar. 18, 2019), appeal de- 
nied, State v. Cole-Pugh, — S.W.3d —, 2019 
Tenn. LEXIS 538 (Tenn. Dec. 10, 2019). 

Savings statute was applicable to the revi- 
sions providing for penalties for violation of the 
theft statute and thus, defendant’s offense was 
reduced to a Class E felony rather than a Class 
D felony. State v. Goldberg, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 180 (Tenn. Crim. App. 
Mar. 20, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 541 (Tenn. Dec. 5, 2019). 

Trial court properly denied the State’s Tenn. 
R. Crim. P. 36.1 motion to correct defendant’s 
sentence for two merged convictions of theft of 
property valued at $1,000 or more but less than 
$10,000 where the grading of theft statute had 
been amended after defendant’s conviction, the 
amended statute, T.C.A. § 39-14-105(a) (2018), 
was effective at the time of the sentencing 
hearing, under judicial precedent, the amended 
version of the grading of theft statute applied 
even where the offense occurred before the 
amendment’s effective date, as long as the 
amended version was effective at the time of 
sentencing, and the record reflected that the 
trial court imposed Range III sentences for a 
Class E felony. As a result, the corrected judg- 
ments did not reflect illegal sentences, and the 
trial court did not err by denying the State’s 
Rule 36.1 motion. State v. Jones, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 804 (Tenn. Crim. 
App. Dec. 27, 2019). 

T.C.A. § 39-11-112, the criminal savings stat- 
ute, applies to the amendments of the theft 
grading statute. State v. Ruben, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 116 (Tenn. Crim. 
App. Feb. 19, 2020). 

State’s claim that the trial court erred in 
applying the Criminal Savings Statute to de- 
fendant’s conviction for theft over $500 lacked 
merit because the amended version of the theft 
grading statute provided for a lesser penalty for 
defendant’s theft conviction than the prior ver- 
sion of the statute and thus, the condition 
provided in the Criminal Savings Statute was 
satisfied. State v. Crosland, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 134 (Tenn. Crim. App. 
Feb. 24, 2020). 


39-14-113. Organized Retail Crime Prevention Act. 


(a) This section shall be known and may be cited as the “Organized Retail 


Crime Prevention Act.” 


(b) For purposes of this section, “stored value card” means any card, gift 
card, instrument, or device issued with or without fee for the use of the 
cardholder to obtain money, goods, services, or anything else of value. Stored 
value cards include, but are not limited to, debit cards issued for use as a stored 
value card or gift card, and an account identification number or symbol used to 
identify a stored value card. “Stored value card” does not include a prepaid 
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card usable at multiple, unaffiliated merchants or at automated teller ma- 
chines, or both. 

(c) A person commits the offense of organized retail crime when the person: 

(1) Acts in concert with one (1) or more individuals to commit theft of any 
merchandise with a value greater than one thousand dollars ($1,000) 
ageregated over a ninety-day period with the intent to: 

(A) Sell, barter, or trade the merchandise for monetary or other gain; or 

(B) Fraudulently return the merchandise to a retail merchant; or 
(2) Receives, possesses, sells, or purchases, by physical or electronic 

means, any merchandise or stored value cards obtained from a fraudulent 

return with the knowledge that the property was obtained in violation of 

§ 39-14-1038 or § 39-14-146. 

(d)(1) A violation of subsection (c) is punished as theft pursuant to 

§ 39-14-105. 

(2) A violation of subsection (c) is punished one (1) classification higher 
than provided in § 39-14-105 if the defendant exercised organizational, 
supervisory, financial, or management authority over the activity of one (1) 
or more other persons in furtherance of a violation of this section. 

(e) Any interest in property acquired or maintained in violation of this 
section shall be subject to forfeiture as provided by chapter 11, part 7 of this 
title. 

(f)(1) Any sale or purchase of stored value cards by persons or merchants, 
other than the issuer or the issuer’s authorized agent, including any 
transaction that occurs in this state or with a person in the state who 
transacts online, requires that the appropriate information contained in this 
subsection be recorded and a copy of the record shall be maintained for at 
least three (3) years. Regardless of the method by which the transaction is 
conducted, the merchant shall record the following information for each 
transaction: 

(A) The time, date, and place of the transaction; 

(B) Acomplete and accurate description of the stored value card sold or 
purchased, including, if available, the name of the original issuer, the face 
value of the stored value card when sold or purchased, the acquired price 
of the stored value card, and the stored value card serial number; 

(C) Pin numbers shall be provided for specific individuals upon the 
request of law enforcement; and 

(D) Asigned statement or digital affirmation by the seller of the stored 
value card, if applicable, verifying that the seller is the rightful owner of 
the stored value card or is authorized to sell, consign, or trade the stored 
value card. 

(2) If the transaction is completed in person or by any method other than 
in a kiosk or online, the record shall include: 

(A) The information required in subdivision (f)(1); 3 

(B) A copy, digital swipe, or scan of a valid government issued identifi- 
cation card, such as a driver license, state identification card, or military 
identification card, of the person who purchased the stored value card, or 
the person to whom stored value card was sold; 

(C) A thumbprint of the person who sold the stored value card; and 
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(D) Adescription of the person who sold the stored value card including 
the person’s full name, current residential address, phone number, height, 
weight, date of birth, or other identifying marks. 

(3) If the transaction is completed at a kiosk, the record shall include: 

(A) The information required in subdivision (f)(1); 

(B) A digital swipe or scan of a valid government issued identification 
card, such as a driver license, state identification card, or military 
identification card, of the person who purchased the stored value card, or 
sold the stored value card; and 

(C) Athumbprint of the person who sold the stored value card. 

(4) If the transaction is completed online the record shall include: 

(A) The information required by subdivision (f)(1); 

(B) A verified email address; 

(C) The IP address or digital device identification used to access the 
website or app of the seller; 

(D) Data collected about the person who purchased the stored value 
card, or sold the stored value card, including name and mailing address 
used to remit payment; and 

(EK) A token identifier for a validated credit or debit card and billing zip 
code. 

(5) Local law enforcement agencies shall notify merchants known to sell 
stored value cards of the recording and reporting requirements required by 
subdivisions (f)(1)-(4). The notification to merchants shall be in writing and 
shall state the law enforcement agency’s policy regarding how the informa- 
tion is to be reported in the applicable jurisdiction and certify that any data 
collected from the merchant will be stored in a secure and confidential 
manner. All records shall be delivered to the appropriate law enforcement 
agency or its designated reporting database in an electronic or other report 
format approved by that same agency within twenty-four (24) hours from the 
date of the transaction. The information shall be stored on a law enforcement 
owned, operated, and housed server. Any gift card database software should 
be free for state law enforcement agencies; state, county, and city govern- 
ment agencies; and for the merchants that are reporting. 

(6)(A) A merchant commits a Class A misdemeanor who knowingly fails to 

follow the reporting and recording requirements pursuant to this subsec- 

tion (f). However, for a merchant to be charged or convicted under this 
subsection (f), the law enforcement agency must have first notified the 
merchant in writing of the reporting obligations in that jurisdiction. If the 
violation is committed by the owner, stockholder, or managing partner of 

a business selling a stored value card, then the business license may be 

suspended or revoked at the discretion of the city or county clerk. 

(B) Any person who knowingly provides false information in response to 
the reporting requirements of this section commits a Class A misde- 
meanor. 

(C) Any fines derived from violations of this subsection (f) shall be 
earmarked for law enforcement purposes if the law enforcement entity 
shows proof of notification of reporting requirements signed by the person 
or agent of the entity in violation. 
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(7) Notwithstanding this section to the contrary, the comptroller of the 
treasury is authorized to request and receive from a law enforcement agency 
any data or information received by the law enforcement agency pursuant to 

this subsection (f). 

(g) All information gathered pursuant to subsection (f) shall remain confi- 
dential. If a local law enforcement agency utilizes a third party; including, but 
not limited to, a third-party database or software company, to keep records or 
to analyze stored value card transactions, the third party must agree to keep 
all information confidential and only share the information with law enforce- 
ment agencies, the comptroller of the treasury, or the original issuer of the 


stored value card. 


History. 
Acts) 1989, chs 591)°8 1s 20113). ch/'322)) $ 1 
2020, ch. 620, § 1. 


Code Commission Notes. Acts 2020, ch. 620, 
§ 1, amended this section, in part, by substi- 
tuting “39-14-106” for “39-14-146” in (c)(2); 
however, that change was not implemented in 
text as it was a manifest typographical error 
which was corrected. 


Amendments. 
The 2020 amendment, in (c)(1), substituted 


39-14-114. Forgery. 


“individuals” for “people”, substituted “greater 
than” for “exceeding”, deleted “sell that prop- 
erty” following “intent to”; added the (c)(1)(A) 
and (B) designations; in present (c)(1)(A), added 
“Sell, barter, or trade the merchandise” and in 
(c)(2), inserted “sells,”, inserted “, by physical or 
electronic means,”. 


Effective Dates. 
Acts 2020, ch. 620, § 2. July 1, 2020. 


NOTES TO DECISIONS 


ANALYSIS 


3. Evidence Sufficient. 
8. Intent to Defraud. 


3. Evidence Sufficient. 

In a case involving five defendants who were 
convicted of forgery and fraudulent filing of a 
lien, the evidence was sufficient to support the 
convictions for forgery regarding one of the 
defendants. The proof at trial indicated that 
this defendant’s name appeared on multiple 
UCC financing statements filed electronically 
with the Secretary of State’s office, each one 
alleging that the defendant was owed millions 
of dollars in collateral against the individuals 
specified in the documents. State v. Lyons, — 


39-14-115. Criminal simulation. 


S.W.3d —, 2021 Tenn. Crim. App. LEXIS 100 
(Tenn. Crim. App. Mar. 22, 2021). 


8. Intent to Defraud. 

Because the homeowners presented a dearth 
of evidence that when the bank or its agent 
altered the date of the homeowners’ signature 
on the rescission notice and affixed the home- 
owners initials to the alteration without autho- 
rization, the act was performed with an intent 
to defraud the homeowners, and, thus, the 
bank did not commit the offense of forgery. 
Tenn. State Bank v. Mashek, — S.W.3d —, 2020 
Tenn. App. LEXIS 228 (Tenn. Ct. App. May 21, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 496 (Tenn. Oct. 7, 2020). 


NOTES TO DECISIONS 


2. Sufficiency of Evidence. 

Evidence was sufficient to support defen- 
dant’s convictions of attempted theft of prop- 
erty valued at $10,000 or more but less than 
$60,000 and criminal simulation because it 
showed that he took a check for $13,187 to the 
bank and, after learning that he could not cash 


the check, attempted to open a bank account 
using the funds from the check, both the payee 
and the amount had been altered, and after two 
weeks he returned to the bank with the ATM 
card that had been issued to him for the pur- 
pose of accessing the funds from the check. 
State v. Anderson, — S.W.3d —, 2021 Tenn. 
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Crim. App. LEXIS 15 (Tenn. Crim. App. Jan. 
12, 2021). 


39-14-1338 


39-14-116. Hindering secured creditors. 


NOTES TO DECISIONS 


1. Evidence Sufficient. 

Evidence that defendant took her car from 
the garagekeeper knowing she owed him 
money and hid the car and would not return it 


39-14-129. Mail theft. 


(a) As used in this section: 


was sufficient to support defendant’s conviction 
for hindering a secured creditor. State v. 
Schmitz, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 253 (Tenn. Crim. App. Apr. 16, 2020). 


(1) “Addressee” means the person to whom a piece of mail is addressed; 
(2) “Curtilage” has the same meaning as defined in § 39-11-611; and 
(3) “Mail” means a letter, postal card, package, bag, or other sealed article 
that: 

(A) Is delivered by a common carrier or delivery service and not yet 
received by the addressee; or 

(B) Has been left to be collected for delivery by a common carrier or 
delivery service. 

(b) It is an offense to take mail from a residential mailbox or from the 
curtilage of a dwelling without the consent of the addressee and with the intent 
to deprive the addressee of the mail. 

(c)(1) A first offense of mail theft is punished as theft under § 39-14-105, 

after determining value under § 39-11-106. 

(2) Asecond or subsequent offense of mail theft is punished as theft under 

§ 39-14-105, after determining value under § 39-11-106. However, in no 

event shall punishment for a second or subsequent offense of mail theft be 


less than a Class E felony. 


History. 
Acts 2021, ch. 364, § 1. 


Compiler’s Notes. 

Acts 2021, ch. 364, § 2 provided that the act, 
which enacted this section, applies to violations 
occurring on or after July 1, 2021. 


Effective Dates. 
Acts 2021, ch. 364, § 2. July 1, 2021. 


Cross-References. 
Penalty for Class E felony, § 40-35-111. 


39-14-133. False or fraudulent insurance claims. 


NOTES TO DECISIONS 


1. Evidence Sufficient. 

Evidence was sufficient to support defen- 
dant’s convictions of initiating a false police 
report and filing a fraudulent insurance claim 
because he told the owner he could make the 
motorcycle disappear, he told the owner to 
leave the motorcycle at his body shop, he in- 
structed the owner to report the motorcycle 
stolen, defendant, a police officer, responded to 
the call, at defendant’s suggestion the owner 
filed an insurance claim for the loss of the 


motorcycle, and the insurance company paid 
more than $8,000 to the lienholder. State v. 
Millan, — S.W.38d —, 2018 Tenn. Crim. App. 
LEXIS 810 (Tenn. Crim. App. Nov. 1, 2018). 
Evidence was insufficient to support defen- 
dant’s conviction of filing a false insurance 
claim because he did not initiate a claim, as he 
did not file the necessary and required docu- 
mentation pursuant to the policy, including a 
proof of loss, in the requisite time period. State 
v. Mitchell, — S.W.3d —, 2018 Tenn. Crim. App. 


39-14-146 


LEXIS 888 (Tenn. Crim. App. Dec. 7, 2018), 
rev'd, 592 S.W.3d 431, 2019 Tenn. LEXIS 527 
(Tenn. Dec. 20, 2019). 

Evidence that defendant intentionally pre- 
sented a false or fraudulent claim when he 
made verbal representations to the insurer, 
signed the advance payment agreement, and 
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accepted the $1,000 advance payment was suf- 
ficient to support the jury’s conclusion that 
defendant violated the false or fraudulent in- 
surance claims statute. State v. Mitchell, 592 
S.W.3d 431, 2019 Tenn. LEXIS 527 (Tenn. Dec. 
20, 2019). 


39-14-146. Theft of property — Conduct involving merchandise. 


NOTES TO DECISIONS 


ANALYSIS 


1 Sentencing. 
y Ap Evidence Sufficient. 
4 Construction With Burglary Statute. 


1. Sentencing. 

Subsection (c) did not apply because it be- 
came effective after defendant was charged 
with burglary. State v. Hefner, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 381 (Tenn. Crim. 
App. July 2, 2019), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 191 (Tenn. Mar. 26, 2020). 


2. Evidence Sufficient. 

Evidence supported defendant’s conviction 
for theft because video surveillance showed 
someone in clothing similar to defendant’s en- 
tering and exiting the victim’s apartment, a 
gray beanie with defendant’s DNA and a boot 
print matching defendant’s boot were found 
nearby, the victim’s computer and a knife from 
the apartment were found along the path taken 
by defendant, defendant pawned a ring from 
the apartment, defendant’s cell phone was used 
to search for information about a stabbing, and 
defendant confessed the crime to a jail inmate. 
State v. McLawhorn, — S.W.3d —, 2020 Tenn. 


Crim. App. LEXIS 686 (Tenn. Crim. App. Oct. 
20, 2020). 


4, Construction With Burglary Statute. 

There is no conflict between the repeat shop- 
lifting statute and the burglary statute because 
regardless of the reason for the ban from the 
retail establishment or whether a person had 
the requisite number of prior convictions for 
shoplifting, a person who enters a building 
without the effective consent of the owner and 
commits or attempts to commit a felony, theft, 
or assault may be prosecuted for burglary. If 
that person has four or more prior convictions 
for shoplifting in a two-year period, they may 
also be subject to enhanced punishment. State 
v. Welch, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 44 (Tenn. Crim. App. Jan. 23, 2019), 
affd, 595 S.W.3d 615, 2020 Tenn. LEXIS 69 
(Tenn. Feb. 19, 2020). 

Burglary statute and the serial shoplifting 
statute prohibit different criminal offenses; the 
two offenses have different elements and the 
two statutes punish different wrongs. State v. 
Hefner, — S.W.38d —, 2019 Tenn. Crim. App. 
LEXIS 381 (Tenn. Crim. App. July 2, 2019), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
191 (Tenn. Mar. 26, 2020). 


39-14-150. Identity theft victims’ rights. 


NOTES TO DECISIONS 


ANALYSIS 


Als Evidence Sufficient. 
ah Sentencing. 


1. Evidence Sufficient. 

Evidence was sufficient to convict defendant 
of identity theft because the surveillance re- 
cording showed defendant making four pur- 
chases; the transaction information showed 
that the last four digits of the credit card used 
by defendant were identical to the last four 
digits of the victim’s credit card; and the trans- 
action information reflected that the victim’s 
credit card was used for payment; thus, a 
reasonable jury could have found beyond a 
reasonable doubt that the credit card used by 


defendant belonged to the victim and that de- 
fendant used the card and its identifying infor- 
mation to obtain goods without the victim’s 
consent as the victim did not give defendant 
permission to use the credit card. State v. Long, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 203 
(Tenn. Crim. App. Mar. 29, 2019). 


2. Sentencing. 

In a case in which defendant was convicted 
upon his guilty pleas of four counts of identity 
theft, pled guilty as a Range II offender, and 
agreed to an effective eight-year sentence, the 
trial court did not err by imposing incarceration 
rather than an alternative sentence because he 
was not entitled to the presumption that he 
was a favorable candidate for an alternative 
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sentence; his criminal history spanned three 
states and involved multiple theft-and bur- 
glary-related offenses; he had served time in 
confinement for his previous convictions, but 
continued to engage in burglary-and theft-re- 
lated offenses; he lacked the potential to reha- 


39-14-203 


bilitate; and there was a need to deter others 
from committing similar offenses. State v. 
Smith, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 171 (Tenn. Crim. App. Mar. 5, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
472 (Tenn. July 17, 2020). 


39-14-154. Actions by home improvement services provider that con- 


stitute offense. 


NOTES TO DECISIONS 


2. Evidence Sufficient. 

Evidence that defendant unilaterally and 
without the victim’s consent covered a large 
area of the victim’s concrete driveway with a 
thin, patchy layer of asphalt that the victim 
had removed shortly thereafter was sufficient 


to support the home improvement fraud convic- 
tion. State v. Small, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 410 (Tenn. Crim. App. May 
25, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 551 (Tenn. Sept. 18, 2018). 


PART 2 
ANIMALS 


39-14-202. Cruelty to animals. 


Law Reviews. 
Fresh from the Farm: Regulating Concen- 
trated Animal Feeding Operations for Antibi- 


otic Abuse in Tennessee, 48 U. Mem. L. Rev. 281 
(2017). 


NOTES TO DECISIONS 


3. Evidence Sufficient. 

Evidence was sufficient to support defen- 
dant’s conviction of cruelty to animals because 
an officer and an agent observed that the pony 
did not have adequate shelter, defendant was 
issued a warning and told to fix the enclosure, 
and when the officer returned, the tarp that 
covered one side of the enclosure did not comply 
with the officer’s instructions. State v. Ed- 
wards, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 842 (Tenn. Crim. App. Nov. 14, 2018). 

Evidence was sufficient to support defen- 
dant’s conviction of cruelty to animals because 


at the initial visit the deputy noted that the dog 
did not have access to food and was malnour- 
ished, when a detective returned a week later 
she testified that the dog did not have access to 
food or water and the dog’s shelter was muddy, 
and when a veterinarian examined the dog a 
few weeks later he testified that the dog had an 
acute case of vomiting and diarrhea, was pretty 
thin, and the dog’s living conditions were inap- 
propriate and unsanitary. State v. Edwards, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 842 
(Tenn. Crim. App. Nov. 14, 2018). 


39-14-203. Cock and animal fighting — Cock fighting paraphernalia. 


(a) It is unlawful for any person to: 


(1) Own, possess, keep, use or train any bull, bear, dog, cock, swine or 
other animal, for the purpose of fighting, baiting or injuring another such 
animal, for amusement, sport or gain; 

(2) Cause, for amusement, sport or gain, any animal referenced in 
subdivision (a)(1) to fight, bait or injure another animal, or each other; 

(3) Permit any acts stated in subdivisions (a)(1) and (2) to be done on any 
premises under the person’s charge or control, or aid or abet those acts; 
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(4) Be knowingly present, as a spectator, at any place or building where 
preparations are being made for an exhibition for the fighting, baiting or 
injuring of any animal, with the intent to be present at the exhibition, 
fighting, baiting or injuring; 

(5) Knowingly cause a person under eighteen (18) years of age to attend 
an animal fight; or 

(6) Possess, own, buy, sell, transfer, or manufacture cock fighting para- 
phernalia with the intent that the paraphernalia be used in promoting, 
facilitating, training for, or furthering cock fighting. 

(b) It is the legislative intent that this section shall not apply to the training 
or use of hunting dogs for sport or to the training or use of dogs for law 
enforcement purposes. 

(c)(1) Except for any offense involving a cock, an offense under subdivisions 
(a)(1)-(3) is a Class E felony. Notwithstanding § 40-35-111, in addition to any 
other penalty imposed, the court shall prohibit the defendant from having 
custody of any companion animal, as defined in § 39-14-212(b), for a period 
of at least two (2) years from the date of conviction and may impose a lifetime 
prohibition. The court shall prohibit any person convicted of a second or 
subsequent offense under this subdivision (c)(1) from having custody of any 
companion animal for the person’s lifetime. 

(2) An offense involving a cock under subdivisions (a)(1)-(3) is a Class A 
misdemeanor. 

(d)(1) A violation of subdivision (a)(4) or (a)(6) is a Class A misdemeanor. 

(2) A violation of subdivision (a)(5) is a Class A misdemeanor. Notwith- 
standing § 40-35-111(e)(1), the fine for a violation of subdivision (a)(5) shall 
be not less than one thousand dollars ($1,000) nor more than two thousand 
five hundred dollars ($2,500). 

(e) It is not an offense to own, possess or keep cocks, or aid or abet the 
ownership, possession or keeping of cocks, for the sole purpose of selling or 
transporting cocks to a location in which possession or keeping of cocks is legal, 
as long as it does not violate any other part of this section or federal law. 

(f)(1) For purposes of this section, “cock fighting paraphernalia” means gaffs, 

slashers, heels, or any other sharp implement designed to be attached in 

place of the natural spur of a cock or game fowl. 

(2) In determining whether a particular object is cock fighting parapher- 
nalia, the court or other authority making that determination may, in 
addition to all other logically relevant factors, consider the following: 

(A) Statements by the owner or anyone in control of the object concern- 
ing its use; 

(B) Prior convictions, if any, of the owner or of anyone in control of the 
object for violation of any state or federal law relating to cock fighting or 
any other violation of this part; 

(C) The presence and condition of any animal on the same property; 

(D) Instructions, oral or written, provided with the object concerning its 
use; 

(KE) Descriptive materials accompanying the object that explain or 
depict its use; 

(F) The manner in which the object is displayed for sale; 
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39-14-212 


(G) The existence and scope of legitimate uses for the object in the 


community; and 


(H) Expert testimony concerning its use. 


History. 

Acts 1989, ch. 591, § 1; 1990, ch. 625, §§ 1, 2; 
2007, ch. 216, § 1; 2007, ch. 555, § 1; 2015, ch. 
406, §§ 1-8; 2019, ch. 164, §§ 1-3; 2020, ch. 
570, § 1. 


Compiler’s Notes. 
For the Preamble to the act concerning of- 
fenses against animals, see Acts 2020, ch. 570. 
Acts 2020, ch. 570, § 4 provided that the act, 
which amended this section, applies to offenses 
committed on or after July 1, 2020. 


Amendments. 

The 2019 amendment added (a)(6); inserted 
“or (a)(6)” in (d)(1); and added (f). 

The 2020 amendment added the second and 
third sentences in (c)(1). 


Effective Dates. 
Acts 2019, ch. 164, § 4. July 1, 2019. 
Acts 2020, ch. 570, § 4. July 1, 2020. 


39-14-211. Examination of livestock by commissioner of agriculture or 


other persons. 


NOTES TO DECISIONS 


ANALYSIS 


ie Construction. 
2, Qualifications. 


1. Construction. 

Assertion that the statute is ambiguous due 
to the syntax of the phrase “graduate of an 
accredited college of agriculture with a spe- 
cialty in livestock” is not well-taken. By con- 
tinuing to the next sentence, it is evident that 
the graduate of the agricultural college is re- 
quired to have a specialization in livestock 
instead of the college’s being specialized in 
livestock. State v. Sullivan, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 101 (Tenn. Crim. App. 
Mar. 22, 2021). 

As to the argument that an officer’s two-year 
degree in equine studies from a community 
college did not satisfy statutory requirements, 
the statute only specifies that the examiner (1) 
be a graduate (2) of an accredited college of 
agriculture (3) and the graduate specializes in 
livestock practice; the statute does not restrict 
livestock examiners to those possessing four- 
year degrees and nowhere does the statue ex- 
clude community colleges or specify what type 
of accreditation is required. State v. Sullivan, — 


S.W.3d —, 2021 Tenn. Crim. App. LEXIS 101 
(Tenn. Crim. App. Mar. 22, 2021). 

The court disagrees with the assertion that 
the statute only applies to warrantless 
searches, as the legislature included no limit- 
ing language to that effect; in effect, the legis- 
lature has enacted an enhanced probable cause 
standard in regard to livestock owners accused 
of animal cruelty and related offenses. The trial 
court erred by concluding that an otherwise 
properly issued search warrant would render 
issues of compliance with the statute moot. 
State v. Sullivan, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 101 (Tenn. Crim. App. Mar. 
22, 2021). 


2. Qualifications. 

Laramie County Community College was re- 
gionally accredited and offered agriculture de- 
grees with a specialization in equine science, 
and an officer obtained an associate’s degree in 
equine studies, which included the coursework 
needed to perform body scoring and determine 
when a horse was starving; thus, the officer was 
qualified to perform a probable cause determi- 
nation in this case pursuant to the statutory 
language. State v. Sullivan, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 101 (Tenn. Crim. App. 
Mar. 22, 2021). 


39-14-212. Aggravated cruelty to animals — Definitions — Construc- 


tion — Penalty. 


(a) A person commits aggravated cruelty to animals when, with no justifiable 
purpose, the person intentionally or knowingly: 
(1) Kills, maims, tortures, crushes, burns, drowns, suffocates, mutilates, 
starves, or otherwise causes serious physical injury, a substantial risk of 
death, or death to a companion animal; or 


39-14-212 CRIMINAL OFFENSES 18 


(2) Fails to provide food or water to the companion animal resulting in a 
substantial risk of death or death. 

(b) For purposes of this section: 

(1) [Deleted by 2021 amendment.| 

(2) “Companion animal” means any non-livestock animal as defined in 
§ 39-14-201; 

(3) “Elderly” means any person sixty-five (65) years of age or older; and 

(4) “Minor” means any person under eighteen (18) years of age. 

(c) Subsection (a) is not to be construed to prohibit or interfere with the 
following endeavors: 

(1) Dispatching an animal in any manner absent of aggravated cruelty; 

(2) Engaging in lawful hunting, trapping, or fishing activities, including 
activities commonly associated with the hunting of small game as defined in 
§ 70-1-101(a); 

(3) Dispatching rabid or diseased animals; 

(4) Dispatching animals posing a clear and immediate threat to human 
safety; 

(5) Performing or conducting bona fide scientific tests, experiments or 
investigations within or for a bona fide research laboratory, facility or 
institution; 

(6) Performing accepted veterinary medical practices or treatments; 

(7) Dispatching animals in accordance with § 44-17-403(e); 

(8) Engaging, with the consent of the owner of a farm animal, in usual and 
customary practices which are accepted by colleges of agriculture or veteri- 
nary medicine with respect to that animal; 

(9) Dispatching wild or abandoned animals on a farm or residential real 
property; or 

(10) Applying methods and equipment used to train animals. 

(d) Aggravated cruelty to animals is a Class E felony. 

(e) In addition to the penalty imposed by subsection (d), the sentencing court 
shall order the defendant to surrender custody and forfeit all companion 
animals as defined in subdivision (b)(2), and may award custody of the animals 
to the agency presenting the case. Notwithstanding § 40-35-111, the court 
shall prohibit the defendant from having custody of companion animals for at 
least two (2) years from the date of conviction and may impose a lifetime 
prohibition. The court may also impose any other reasonable restrictions on 
the person’s custody of other animals as is necessary for the protection of the 
animals. The court shall prohibit any person convicted of a second or subse- 
quent offense under this section from having custody of any companion animal 
for the person’s lifetime. 

(f) In addition to the penalty imposed by subsection (d), the court may 
require the defendant to undergo psychological evaluation and counseling, the 
cost to be borne by the defendant. If the defendant is indigent, the court ‘may, 
where practicable, direct the defendant to locate and enroll in a counseling or 
treatment program with an appropriate agency. 

(g) If a defendant convicted of a violation of this section resides in a 
household with minor children or elderly individuals, the court may, within 
fifteen (15) days, send notification of the conviction to the appropriate protec- 
tive agencies. 
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(h) In addition to the penalty imposed by subsection (d), the defendant may 
be held liable to the impounding officer or agency for all costs of impoundment 
from the time of seizure to the time of proper disposition of the case. 

(i)(1) In addition to the penalty imposed by subsection (d), the defendant may 

be held liable to the owner of the animal for damages. 

(2) If an unlawful act resulted in the death or permanent disability of a 
person’s guide dog, then the value of the guide dog shall include, but shall 
not necessarily be limited to, both the cost of the guide dog as well as the cost 
of any specialized training the guide dog received. 

(j) If ajuvenile is found to be within the court’s jurisdiction, for conduct that, 
if committed by an adult, would be a criminal violation involving cruelty to 
animals or would be a criminal violation involving arson, then the court may 
order that the juvenile be evaluated to determine the need for psychiatric or 
psychological treatment. If the court determines that psychiatric or psycho- 
logical treatment is appropriate for that juvenile, then the court may order 
that treatment. 

(k) This section does not preclude the court from entering any other order of 
disposition allowed under this chapter. 

(1) This section is not to be construed to change, modify, or amend any 
provision of title 70, involving fish and wildlife. 

(m) This section does not apply to activities or conduct that are prohibited 
by § 39-14-2038. 

(n) This section does not apply to equine animals or to animals defined as 


livestock by § 39-14-201. 


History. 

Acts 2002, ch. 858, §§ 1, 2; 2004, ch. 920, § 1; 
2004, ch. 940, § 5; 2004, ch. 957, § 4; 2020, ch. 
570, § 2; 2021, ch. 580, §§ 1, 2. 


Compiler’s Notes. 
For the Preamble to the act concerning of- 
fenses against animals, see Acts 2020, ch. 570. 
Acts 2020, ch. 570, § 4 provided that the act, 
which amended this section, applies to offenses 
committed on or after July 1, 2020. 


Amendments. 

The 2020 amendment rewrote (e) which read: 
“In addition to the penalty imposed by subsec- 
tion (d), the sentencing court may order the 
defendant to surrender custody and forfeit all 
companion animals as defined in subdivision 
(b)(2), and may award custody of the animals to 
the agency presenting the case. The court may 
prohibit the defendant from having custody of 
other animals for any period of time the court 


determines to be reasonable, or impose any 
other reasonable restrictions on the person’s 
custody of animals as is necessary for the 
protection of the animals.” 

The 2021 amendment rewrote (a) which read: 
“(a) A person commits aggravated cruelty to 
animals when, with aggravated cruelty and 
with no justifiable purpose, the person inten- 
tionally kills or intentionally causes serious 
physical injury to a companion animal.”; and 
deleted (b)(1) which read: “(1) ‘Aggravated cru- 
elty’ means conduct which is done or carried out 
in a depraved and sadistic manner and which 
tortures or maims an animal, including the 
failure to provide food and water to a compan- 
ion animal resulting in a substantial risk of 
death or death;”. 


Effective Dates. 
Acts 2020, ch. 570, § 4. July 1, 2020. 
Acts 2021, ch. 580, § 3. July 1, 2021. 


39-14-214. Criminal offenses against animals. 


(a) A person commits an offense who knowingly: 
(1) Engages in any sexual activity with an animal; 
(2) Causes, aids, or abets another person to engage in any sexual activity 


with an animal; 


(3) Permits any sexual activity with an animal to be conducted on any 
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premises under the person’s charge or control; 

(4) Engages in, organizes, promotes, conducts, advertises, aids, abets, 
participates in as an observer, or performs any service in the furtherance of 
an act involving any sexual activity with an animal for a commercial or 
recreational purpose; or 

(5) Photographs or films, for purposes of sexual gratification, a person 
engaged in a sexual activity with an animal. 

(b) A violation of this section is a Class E felony. 
(c) In addition to the penalty imposed in subsection (b): 
(1) The court may order that the convicted person do any of the following: 
(A) Not harbor or own animals or reside in any household where 
animals are present; 
(B) Participate in appropriate counseling at the defendant’s expense; or 
(C) Reimburse the animal shelter or humane society for any reasonable 
costs incurred for the care and maintenance of any animals taken to the 
animal shelter or humane society as a result of conduct proscribed in 
subsection (a); and 

(2) Notwithstanding § 40-35-111, the court shall prohibit the convicted 
person from having custody of any companion animal, as defined in § 39- 
14-212(b), for a period of at least two (2) years from the date of conviction and 
may impose a lifetime prohibition. The court shall prohibit any person 
convicted of a second or subsequent offense under this section from having 
custody of any companion animal for the person’s lifetime. 

(d) Nothing in this section may be considered to prohibit accepted animal 
husbandry practices or accepted veterinary medical practices. 

(e) If the court has reasonable grounds to believe that a violation of this 
section has occurred, the court may order the seizure of all animals involved in 
the alleged violation as a condition of bond of a person charged with a violation. 
(f) For purposes of this section: 

(1) “Animal” has the same meaning as the term is defined in § 63-12-103; 

(2) “Photographs” or “films” means the making of a photograph, motion 
picture film, videotape, digital image, or any other recording, sale, or 
transmission of the image; and 

(3) “Sexual activity” means physical sexual contact between the person 
and the animal. 


History. Amendments. 
Acts 2007, ch. 510, § 1; 2020, ch. 570, § 3. The 2020 amendment, in (c), redesignated 
Compilers Noten former (c)(1) — (c)(3) as present (c)(1)(A) — 


For the Preamble to the act concerning of- (c)AN(C), and added (c)(2). 

fenses against animals, see Acts 2020, ch.570. Effective Dates. 

Acts 2020, ch. 570, § 4 provided that the act, Acts 2020, ch. 570, § 4. July 1, 2020. / 
which amended this section, applies to offenses : 
committed on or after July 1, 2020. 
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39-14-301 


PART 3 
ARSON — EXPLOSIVES 


39-14-301. Arson. 


(a) A person commits an offense who knowingly damages any structure or 
farm equipment by means of a fire or explosion: 
(1) Without the consent of all persons who have a possessory, proprietary 


or security interest therein; or 


(2) With intent to destroy or damage any structure to collect insurance for 
the damage or destruction or for any unlawful purpose. 


(b)(1) Arson is a Class C felony. 


(2) Arson of a place of worship is a Class B felony. 


(c) As used in this section: 


(1) “Farm equipment” means any farm tractor as defined in § 55-1- 
104(a), farm implement designed to be operated with a farm tractor, and 
motorized farm machinery used in the commercial production of farm 


products or nursery stock; and 


(2) “Place of worship” means any structure that is: 

(A) Approved, or qualified to be approved, by the state board of 
equalization for property tax exemption pursuant to § 67-5-212, based on 
ownership and use of the structure by a religious institution; and 

(B) Utilized on a regular basis by such religious institution as the site 
of congregational services, rites, or activities communally undertaken for 


the purpose of worship. 


History. 
Acts 1989, ch. 591, § 1; 1991, ch. 19, § 1; 
1997, ch. 284, § 1; 2020, ch. 810, $3 1) 2. 


Amendments. 

The 2020 amendment, in (a), substituted 
“knowingly damages any structure or farm 
equipment by means of a fire or explosion” for 


“knowingly damages any structure by means of 
a fire or explosion”; deleted (b)(2)(B), defining 
"place of worship", now redesignated as (c)(2); 
redesignated (b)(2)(A) as (b)(2); and added (c). 


Effective Dates. 
Acts 2020, ch. 810, § 3. October 1, 2020. 


NOTES TO DECISIONS 


2. Sufficiency of Evidence. 

Trial court properly sentenced defendant to 
15 years in the Tennessee Department of Cor- 
rection after he was convicted of one count of 
arson because defendant admitted to having 
set fire to the victim’s house, the only evidence 
that another person hired him to do so was 
defendant’s statement to an agent for the Ten- 
nessee Bureau of Investigation, which the jury 
was free to disregard, defendant’s 15-year sen- 
tence was within range for a Range III offender 
convicted of a Class C felony, and the trial court 
properly considered the purposes and prin- 
ciples of sentencing. State v. Tidwell, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 430 (Tenn. 
Crim. App. June 5, 2018). 

Evidence was sufficient to support defen- 
dant’s conviction of arson; the evidence showed 


that defendant and the church had argued over 
his possession of the home and had entered into 
an agreement wherein defendant would sell it, 
defendant obtained an insurance policy that 
did not list the church as the beneficiary as 
required by the agreement, investigators found 
a flammable liquid on the hardwood floor, 
which created a burn pattern indicative of 
arson, and investigators eliminated electricity, 
smoking, and weather as a cause of the ignition 
of the flammable liquid. State v. Mitchell, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 888 
(Tenn. Crim. App. Dec. 7, 2018), rev’d, 592 
S.W.3d 431, 2019 Tenn. LEXIS 527 (Tenn. Dec. 
20, 2019). 


39-14-302 


39-14-302. Aggravated arson. 
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NOTES TO DECISIONS 


ANALYSIS 


ae Evidence Sufficient. 
6. Jury Instructions. 
fi Relevant Evidence. 


3. Evidence Sufficient. 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated arson and other 
crimes because it showed that defendant, who 
had been drinking and using drugs, intended to 
set the loveseat on fire, as her boyfriend testi- 
fied that she wanted him to leave, she poured 
lighter fluid on the chair he was sitting in 
before lighting the lighter fluid, and she knew 
her grandchildren were asleep in the house. 
Defendant’s alleged belief that the fire on the 
loveseat had been extinguished before rekin- 
dling did not negate her culpability for setting 
the fire in the first place. State v. Dunavant, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 196 
(Tenn. Crim. App. Mar. 28, 2019). 


6. Jury Instructions. 

Even though the trial court erred when it 
instructed the jury on aggravated arson, the 
error did not amount to plain error because the 
error served only to increase the state’s burden 


of proof and defendant did not contest the fact 
that he did not have permission to burn the 
building, which was omitted from the instruc- 
tions. State v. Clark, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 60 (Tenn. Crim. App. Jan. 
314°2019); 

Trial court did not err by failing to instruct 
the jury on the offense of setting fire to personal 
property or land, or its attempt, as a lesser- 
included offense during defendant’s aggravated 
arson trial because setting fire to personal 
property or land was not a lesser-included of- 
fense of arson. State v. Dunavant, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 196 (Tenn. Crim. 
App. Mar. 28, 2019). 


7. Relevant Evidence. 

Trial court did not err by admitting into 
evidence statements showing that the victims 
were hospitalized for smoke inhalation after 
the fire because it was relevant under Tenn. R. 
Evid. 401, as it tended to make the existence of 
one element of the crime of aggravated arson, 
that one or more persons were present in the 
building, more probable than it would have 
been without the evidence. State v. Clark, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 60 
(Tenn. Crim. App. Jan. 31, 2019). 


PART 4 
BURGLARY AND RELATED OFFENSES 


39-14-401. Definitions for burglary and related offenses. 


NOTES TO DECISIONS 


3. Sufficient Evidence. 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated burglary be- 
cause he conceded he entered the boarding 
house illegally by using a mallet to break the 


39-14-402 — 39-14-404. [Repealed.] 


History. 

Acts 1989, ch. 591, § 1; 1990, ch. 1080, 
§§ 22-24; 1995, ch. 496, § 1; repealed by Acts 
2021, ch. 545, § 3, effective July 1, 2021. 


Compiler’s Notes. 
Former § 39-14-402 concerned burglary. 


lock on the front door and the victim’s owner- 
ship interest in his bedroom extended to the 
common areas, including the main door. State 
v. Spencer, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 66 (Tenn. Crim. App. Feb. 5, 2020). 


Former § 39-14-403 concerned aggravated 
burglary. / 

Former § 39-14-404 concerned especially ag- 
gravated burglary. 

For present law, see §§ 39-13-1002 to 39-13- 
1004. 


23 OFFENSES AGAINST PROPERTY 


39-14-405. Criminal trespass. 


39-14-406 


NOTES TO DECISIONS 


6. Probable Cause. 

As an officer had probable cause to believe 
appellant had committed criminal trespass, ap- 
pellant’s arrest was proper; the officer arrived 
on the scene and observed that a crate of cats 
and kittens was placed on appellee’s driveway, 
and he then interviewed appellee, who commu- 


nicated to him that she had not wanted appel- 
lant to drop the cats off on her property, but 
that appellant had done so anyway. Weser v. 
Goodson, 965 F.3d 507, 2020 FED App. 214P, 
2020 FED App. 0214P (6th Cir.), 2020 U.S. App. 
LEXIS 21967 (6th Cir. July 15, 2020). 


39-14-406. Aggravated criminal trespass. 


(a) Aperson commits aggravated criminal trespass who enters or remains on 


property when: 


(1) The person knows the person does not have the property owner’s 
effective consent to do so; and 

(2) The person intends, knows, or is reckless about whether such person’s 
presence will cause fear for the safety of another; 

(3) The person, in order to gain entry to the property, destroys, cuts, 
vandalizes, alters or removes a gate, signage, fencing, lock, chain or other 
barrier designed to keep trespassers from entering the property; or 

(4) The person, while on the property, recklessly damages the property or 
personal property thereon. 

(b) For purposes of this section, “enter” means intrusion of the entire body. 
(c)(1) Aggravated criminal trespass is a Class B misdemeanor except as 
provided in subdivisions (c)(2) and (3). 

(2) Aggravated criminal trespass that was committed in a habitation, in a 
building of any hospital, on state property, or on the campus, property, or 
facilities of any private or public school is a Class A misdemeanor. 

(3) Aggravated criminal trespass is a Class E felony when committed: 

(A) On residential property belonging to or occupied by a law enforce- 
ment officer, active duty member of the military, judge, or elected or 
appointed federal, state, or local official; and 

(B) With intent to harass a person described in subdivision (c)(3)(A) due 
to the person’s status as a law enforcement officer, active duty member of 
the military, judge, or elected or appointed federal, state, or local official. 

(d)(1) A person also commits aggravated criminal trespass who enters or 
remains on the real property, including the right-of-way, of a railroad: 

(A) With the intent to do harm to the property or to railroad property 
located on the property; or 

(B) With the intent to do harm to another person or knowing that their 
presence will harm another person. 

(2) Aggravated criminal trespass on railroad property is a Class A 

misdemeanor. 
(e)(1) A person also commits aggravated criminal trespass who trespasses 
upon a construction site, or property used or owned by a public or private 
utility or an electric or telephone cooperative, with the intent to steal, deface, 
destroy, tamper with, alter or remove any equipment, supplies or other 
property found on the site or property. 


39-14-406 
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(2)(A) In order for subdivision (e)(1) to apply, the construction, utility, or 
electric or telephone cooperative property must be posted by use of a sign 
of a size that is plainly visible to the average person at all gates or 
entrances to the property and shall contain language substantially similar 


to the following: 


UNLAWFUL ENTRY ON THIS PROPERTY CONSTITUTES THE 
CRIMINAL OFFENSE OF AGGRAVATED CRIMINAL TRESPASS 
AND IS PUNISHABLE BY IMPRISONMENT FOR UP TO ONE YEAR 


AND A $2,500 FINE. 


(B) Ifthe proof shows that the defendant entered the posted property at 
some place other than a gate or entrance, it is not a defense to this 
subsection (e) that the defendant did not know that the property was 


posted against trespass. 
(3) Aggravated criminal trespass 
misdemeanor. 


History. 

Acts 1989, ch. 591, § 1; 2006, ch. 668, § 1; 
2008, ch. 690, § 3; 2011, ch. 302, § 1; 2020 (2nd 
Ex. Sess.), ch. 3, §§ 4, 5. 


Compiler’s Note. 

For the Preamble to the act concerning a 
uniform framework of laws that will protect the 
rights of all Tennesseans to peacefully demon- 
strate, see Acts 2020 (2nd Ex. Sess.), ch. 3. 

2020 (2nd Ex. Sess.), ch. 3, § 26 provided 
that the act, which amended this section, ap- 
plies to offenses committed after August 20, 
2020. 


Amendments. 
The 2020 (2nd Ex. Sess.) amendment by ch. 3 


on a construction site is a Class A 


added (a)(4); and rewrote (c), which read: “Ag- 
gravated criminal trespass is a Class B misde- 
meanor unless it was committed in a habita- 
tion, in a building of any hospital, or on the 
campus, property, or facilities of any private or 
public school, in which event it is a Class A 
misdemeanor.” 


Effective Dates. 
Acts 2020 (2nd Ex. Sess.), ch. 3, § 26. August 
20, 2020. 


Cross-References. 
Penalty for Class E felony, § 40-35-111. 


NOTES TO DECISIONS 


ANALYSIS 


a Evidence. 
4, Construction. 


3. Evidence. 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated criminal tres- 
pass because his ex-girlfriend testified that she 
moved into the victim’s house two weeks prior 
to the shooting, because they were ending their 
romantic relationship the victim would not al- 
low defendant to come to the house while the 
ex-girlfriend was there, and on the afternoon of 
the shooting defendant entered the house with- 
out permission and proceeded to shoot the 
victims before attempting to shoot the ex-girl- 
friend. State v. Burrow, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 227 (Tenn. Crim. App. 
Apr. 9, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 433 (Tenn. Aug. 20, 2019). 

Evidence was sufficient to support defen- 
dant’s aggravated criminal trespass conviction; 
the victim was the sole owner of the home, 


defendant was told to leave, and the jury could 
have reasonably inferred that defendant en- 
tered the home without consent. When defen- 
dant refused to leave, the victim moved and 
was afraid to return home, plus defendant had 
threatened her numerous times and knew that 
his presence in the home would have caused 
her to fear for her safety. State v. Alexander, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 392 
(Tenn. Crim. App. June 5, 2020), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 506 (Tenn. Oct. 
9, 2020). ic 
4. Construction. 

Retail store does not effectively consent to a 
banned person’s entry into the store simply 
because that individual enters the store to 
carry on a commercial activity; failure to detect 
or prosecute a criminal act, criminal trespass, 
does not prohibit enforcement or prosecution of 
subsequent criminal act, and a retail store’s 
failure to recognize a banned individual who 
enters its buildings does not amount to assent 
in fact, whether express or apparent, for the 
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individual to enter the store. State v. Bowens, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 791 
(Tenn. Crim. App. Oct. 23, 2018), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 186 (Tenn. 
Mar. 26, 2020). 

Because the phrase “a building of any hospi- 
tal” necessarily includes a building of a public 
hospital, the aggravated criminal trespass stat- 
ute implies that consent to enter a hospital 


39-14-408. Vandalism. 


39-14-408 


building open to the public can be revoked; 
thus, an owner of property, including a building 
that is open to the public, can revoke its consent 
for a person to enter. State v. Bowens, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 791 (Tenn. 
Crim. App. Oct. 23, 2018), appeal denied, — 
S.W.3d —, 2020 Tenn. LEXIS 186 (Tenn. Mar. 
26, 2020). 


(a) For purposes of this section: 
(1) “Damage” includes, but is not limited to: 
(A) Destroying, polluting, or contaminating property; 
(B) Tampering with property and causing pecuniary loss or substantial 
inconvenience to the owner or a third person; 
(C) Intentionally spilling, pouring, or otherwise administering chemi- 
cals or other toxic substances to or on the merchandise with the intent to: 
(i) Render the merchandise unusable or unsellable; or 
(ii) Alter the merchandise from its original or intended form; 
(D) Destroying, harming, or decreasing the value of merchandise of- 
fered for sale by a retail merchant in any other manner; or 
(E) Intentionally marring, marking upon, or defacing, in a temporary or 
permanent manner, state or local government property or any entrance or 
curtilage to or fixture on the property, with the exception of temporary 
marking of sidewalks; 

(2) “Merchandise” includes any goods, chattels, foodstuffs, or wares of any 
type of description, regardless of the value; 

(3) “Polluting” means the contamination by man-made or man-induced 
alteration of the chemical, physical, biological, or radiological integrity of the 
atmosphere, water, or soil to the material injury of the right of another. 
Pollutants include dredged soil, solid waste, incinerator residue, sewage, 
garbage, sewage sludge, munitions, chemical wastes, biological materials, 
radioactive materials, heat, wrecked or discarded equipment, rock, sand, 
cellar dirt, and industrial, municipal, and agricultural waste; 

(4) “Retail merchant” means any person primarily engaged in the busi- 
ness of making retail sales. For purposes of this subdivision (a)(4), “primar- 
ily” means that at least fifty percent (50%) of the taxable gross sales of the 
business are retail sales; and 

(5) “Retail sale” or “sale at retail” means any sale other than a wholesale 
sale. 

(b) A person commits the offense of vandalism who knowingly: 

(1) Causes damage to or the destruction of any real or personal property 
of another or of the state, the United States, any county, city, or town 
knowing that the person does not have the owner’s effective consent; 

(2) Solicits, directs, aids, or attempts to aid another to commit vandalism 
of a retail merchant, while acting with the intent to promote or assist the 
commission of vandalism of a retail merchant, or to benefit in the proceeds 
or results of the offense; 

(3) Damages merchandise offered for retail sale by a retail merchant; or 
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(4) Facilitates commission of vandalism of a retail merchant or acts as an 
accessory after the fact to vandalism of a retail merchant. 

(c)(1)(A) A person violating subdivision (b)(1) or (b)(3) is a principal under 
§ 39-11-401 and shall be punished as for theft under § 39-14-105, after 
determining value under § 39-11-106. 

(B) In addition to any sentence imposed for a violation of subdivision 
(b)(1) or (b)(3), the court shall include an order of restitution for any 
property damage or loss or cleaning and restoration expenses incurred as 


a result of the offense. 


(2) A person violating subdivision (b)(2) is a principal under § 39-11-402 
and shall be punished as for theft under § 39-14-105, after determining 


value under § 39-11-106. 


(3) A person violating subdivision (b)(4) by facilitating a felony act of 


vandalism committed under subdivision (b)(1) or (b)(3), shall be punished 
one (1) classification lower than the value of the act of vandalism committed 


under subdivision (b)(1) or (b)(3). 


(4) A person violating subdivision (b)(4) as an accessory after the fact, 
under § 39-11-411, to a felony act of vandalism committed under subdivision 
(b)(1) or (b)(3) commits a Class E felony. 

(5) Notwithstanding subdivision (c)(1)(A), a person violating subdivision 
(b)(1) by intentionally marring, marking upon, or defacing, in a temporary or 
permanent manner, state or local government property or any entrance or 
curtilage to or fixture on state or local government property, where the value 
determination under § 39-11-106 is less than two thousand five hundred 
dollars ($2,500), commits a Class A misdemeanor, unless the state or local 
government property is designated as a historic landmark or listed on the 
national register of historic places, in which case the violation shall be 
punished in accordance with subdivision (c)(1). In addition, a second or 
subsequent violation of subdivision (b)(1) with respect to state or local 
government property shall be punished by a mandatory fine of five thousand 


dollars ($5,000). 


History. 

Acts 1989, ch. 591, § 1; 1997, ch. 284, § 3; 
2005, ‘ch: 353,’ $''16;°2015, ch.4183, °$" 1-*2020 
(2nd Ex. Sess.), ch. 3, §§ 6-8. 


Compiler’s Notes. 

For the Preamble to the act concerning a 
uniform framework of laws that will protect the 
rights of all Tennesseans to peacefully demon- 
strate, see Acts 2020 (2nd Ex. Sess.), ch. 3. 

2020 (2nd Ex. Sess.), ch. 3, § 26 provided 
that the act, which amended this section, ap- 
plies to offenses committed after August 20, 
2020. 


Amendments. 
The 2020 (2nd Ex. Sess.) amendment by ch. 3 
added (a)(1)(E), (c)(1)(B), and (c)(5). 


Effective Dates. 
Acts 2020 (2nd Ex. Sess.), ch. 3, § 26. August 
20, 2020. 


Cross-References. 
Penalty for Class A misdemeanor, § 40-35- 
pegs 


— 
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39-14-408 


NOTES TO DECISIONS 


ANALYSIS 


1. Evidence Sufficient. 
1.5. Evidence Insufficient. 
3.5. Measure of Value. 


1. Evidence Sufficient. 

Evidence was sufficient to support defen- 
dant’s convictions of vandalism because the 
proof established that defendant had, over at 
least 16 months, dumped massive amounts of 
construction and demolition debris on the vic- 
tims’ properties without the consent of any of 
the victims. The state presented sufficient proof 
of the value of the damaged properties because 
a geologist testified about the cost to remove 
and dispose of the debris defendant dumped on 
the victims’ property and the cost to fill the pits 
on the properties, and an operations manager 
for an industrial and environmental contractor 
testified that one victim’s property no longer 
held any value due to the amount of damage 
caused by the dumping. State v. Bolton, — 
S.W.3d —, 2014 Tenn. Crim. App. LEXIS 1196 
(Tenn. Crim. App. Jan. 31, 2014). 

Conviction for vandalism was supported by 
sufficient evidence, as a rational trier of fact 
could have found from the landscaping esti- 
mate of $2,100 that the cost of performing a 
complete restoration of the victim’s damaged 
garden would have exceeded $1,000, and a 
rational trier of fact could have concluded that 
defendant acted knowingly when she sprayed 
the victim’s plants in the easement area with a 
toxin. State v. Goldberg, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 180 (Tenn. Crim. App. 
Mar. 20, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 541 (Tenn. Dec. 5, 2019). 

Evidence was sufficient to support defen- 
dant’s misdemeanor vandalism convictions; the 
jury could have reasonably inferred that defen- 
dant knowingly damaged the truck and car 


without the owner’s effective consent and that — 


the damage to each was less than $1000. State 
v. Alexander, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 392 (Tenn. Crim. App. June 5, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 506 (Tenn. Oct. 9, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction of felony vandalism because it 
showed that defendant used a forklift to pick up 
the victim’s pickup truck and flip the truck on 
its side, the victim stated that his truck was in 
excellent condition and the insurance adjuster 
said that the truck was an average to above- 
average vehicle, the adjuster estimated that 
the cost to repair the truck was $9,488.24, and 


because the adjuster determined that the truck 
was totaled, the victim was written a check for 
$12,562.83, which was determined to be the 
value of the truck minus a $250 deductible. 
State v. Chambers, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 449 (Tenn. Crim. App. June 
29, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction of vandalism because it 
showed that the victim discovered that the tires 
on his vehicle had been slashed, a neighbor told 
the victim that he had seen defendant, who 
lived only a few houses away from the victim, 
bend down and stick something near the vic- 
tim’s vehicle one early morning, and that when 
he approached defendant, defendant left the 
scene, defendant’s sleep study report indicated 
that he did not go to sleep until after the crime 
had occurred, and the victim testified that he 
paid $428 to replace the slashed tires. State v. 
Johnson, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 452 (Tenn. Crim. App. June 30, 2020). 

Defendant’s motion for judgment of acquittal 
was properly denied as the evidence was suffi- 
cient to sustain his convictions for aggravated 
burglary, vandalism, theft of property, and 
evading arrest by motor vehicle and on foot as 
he was the perpetrator of the offenses because 
the victim’s front door was pried open, and a 
crowbar was near the door; the victim’s garage 
door was open, and several tools from her 
garage were strewn on the lawn; a deputy 
testified that a man matching defendant’s de- 
scription approached the scene of the burglary, 
had words with the deputies, and fled in a van 
registered to defendant’s wife; the van crashed 
into a ditch, and one was present in the van; 
and defendant subsequently confessed to the 
offenses. State v. Simmons, — 8.W.3d —, 2020 
Tenn. Crim. App. LEXIS 804 (Tenn. Crim. App. 
Dec. 22, 2020). 


1.5. Evidence Insufficient. 

Defendant’s vandalism conviction had to be 
reversed because the only testimony regarding 
the amount of damages was the inadmissible 
hearsay testimony of the victim. State v. Hurt, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 213 
(Tenn. Crim. App. Apr. 1, 2020), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 385 (Tenn. 
Aug. 11, 2020). 


3.5. Measure of Value. 

Cost to repair the victims’ properties in a 
vandalism case was an appropriate measure of 
value. State v. Bolton, — S.W.3d —, 2014 Tenn. 
Crim. App. LEXIS 1196 (Tenn. Crim. App. Jan. 
31, 2014). 
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39-14-411. Critical infrastructure vandalism. 


(a) A person commits the offense of critical infrastructure vandalism who 


knowingly: 


(1) Interrupts or interferes with critical infrastructure or its operation; or 
(2) Destroys or injures critical infrastructure or a farm. 


(b) As used in this section: 


(1) “Critical infrastructure” includes, but is not limited to, the infrastruc- 
ture of the following services to the general public: 
(A) Telephone, telegraph, television, internet, or other telecommunica- 


tion services; 


(B) Electric, heat, natural gas, or other power or energy services; 

(C) The distribution of crude or refined liquid petroleum products or 
natural gas, and the pipelines, pumping stations, terminals, and equip- 
ment necessary for operation of the facility; 

(D) Water, wastewater, or sewer services; and 

(E) Railroads and other transportation services; and 
(2) “Farm” has the same meaning as defined in § 43-26-102 and includes 

the real property, vehicles, equipment, machinery, animals, or crops con- 


tained on a farm. 


(c) The critical infrastructure of a utility or company is included in this 
section whether the critical infrastructure is in operation, idle, or under 


construction. 


(d) A violation of this section shall be punished as theft under § 39-14-103, 
and graded in accordance with § 39-14-105. However, in no event shall 
punishment for a violation of this section be less than a Class E felony. 


History. 
Acts 1990, ch. 844, § 1; 1992, ch. 832, § 1; 
2019) ch? 370,79 t5 202 1 che 418 Saal 


Amendments. 

The 2019 amendment rewrote this section 
which read: “(a) A person who knowingly de- 
stroys, injures, interrupts, or interferes with 
critical infrastructure or its operation commits 
the offense of critical infrastructure vandalism. 

“(b) As used in this section, “critical infra- 
structure” includes, but is not limited to, the 
infrastructure of the following services to the 
general public: 

“(1) Telephone, telegraph, television, inter- 
net, or other telecommunication services; 

“(2) Electric, heat, natural gas, or other 
power or energy services; 

“(3) The distribution of crude or refined liquid 
petroleum products or natural gas, and the 
pipelines, pumping stations, terminals, and 
equipment necessary for operation of the facil- 
ity; 

“(4) Water, wastewater, or sewer services; 
and 


“(5) Railroads and other transportation ser- 
vices. 

“(c) The critical infrastructure of a utility or 
company is included in this section whether the 
critical infrastructure is in operation, idle, or 
under construction. 

“(d) A violation of this section shall be pun- 
ished as theft under § 39-14-103, and graded in 
accordance with § 39-14-105. However, in no 
event shall punishment for a violation of this 
section be less than a Class E felony.” 

The 2021 amendment rewrote (a) which read: 
“A person who knowingly destroys, injures, 
interrupts, or interferes with critical infra- 
structure or its operation commits the offense 
of critical infrastructure vandalism.”; inserted 
designator (b)(1) in (b) following “As used in 
this section”; redesignated former (b)(1)-(b)(5) 
as (b)(1)(A)-(b)(1)(E); and added (b)(2). 


Effective Dates. 
Acts 2019, ch. 370, § 2. July 1, 2019. 
Acts 2021, ch. 418, § 2. July 1, 2021. 
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39-14-412. Mailbox tampering — Damage or defacement of govern- 
ment property. 


(a) It is an offense for any person to knowingly damage, destroy, remove or 
otherwise tamper with a residential mailbox or other container such person 
knows or reasonably should know is used for the receipt or deposit of United 
States mail. Any person convicted of violating this subsection (a) shall be 
sentenced to not less than twenty-five (25) hours of public service work. 

(b) It is an offense for any person to knowingly damage or deface real or 
personal property of the state, or a subdivision thereof, by the painting or other 
permanent application of graffiti directly onto the property. 

(c)(1) A violation of subsection (a) is a Class B misdemeanor. All violations 

shall be punished by at least twenty-five (25) hours of community service 

work to be determined by the court. 

(2) Aviolation of subsection (b) is a Class A misdemeanor. In any sentence 
imposed for a violation of subsection (b), the court shall include an order of 
restitution for any property damage or loss incurred as a result of the 


offense. 


History. 
Acts 1990, ch. 1010, § 1; 1992, ch. 769, § 1; 
2020 (2nd Ex. Sess.), ch. 3, § 16. 


Compiler’s Notes. 

For the Preamble to the act concerning rights 
of all Tennesseans to peacefully demonstrate, 
see Acts 2020 (2nd Ex. Sess.), ch. 3. 

2020 (2nd Ex. Sess.), ch. 3, § 26 provided 
that the act, which amended this section, ap- 
plies to offenses committed after August 20, 
2020. 


Amendments. 

The 2020 (2nd Ex. Sess.) amendment by ch. 
3, in (c)(1), substituted “subsection (a)” for “this 
section” and added (c)(2). 


Effective Dates. 
Acts 2020 (2nd Ex. Sess.), ch. 3, § 26. August 
20, 2020. 


Cross-References. 
Penalties for Class A and B misdemeanors, 
§ 40-35-111. 


39-14-414. Equal Access to Public Property Act of 2012 — Protection of 


state property. 


(a) This section shall be known and may be cited as the “Equal Access to 


Public Property Act of 2012.” 


(b) As used in this section, “camping” means: 
(1) Any of the following at any time between ten o’clock p.m. (10:00 p.m.) 


and seven o'clock a.m. (7:00 a.m.): 


(A) Erecting, placing, maintaining, leaving, allowing to remain, or 
using a piece of furniture, tent, raised tarp, or other temporary shelter, 


structure, or furniture; 


(B) Placing or storing personal belongings for future use, including 


storing food for consumption; or 


(C) Carrying on cooking activities, whether by fire or use of artificial 
means, such as a propane stove or other heat-producing portable cooking 


equipment; 


(2) Sleeping or making preparations to sleep, including laying down a 
sleeping bag, blanket, or other material used for bedding; 

(3) Making a fire or preparing to make a fire; or 

(4) Doing any digging or earth breaking. 
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(c) An area of state-owned land may be designated as a camping area by the 
department, agency, official or officials responsible for the operation, protection 
or maintenance of the property in question. The area’s designation as a 
camping area may be accomplished by means of signage, advertisement or 
other notice designed to make known its availability for the activity of 
camping. 

(d)(1) It is an offense for a person to engage in camping on property owned 

by the state knowing that the area on which the camping occurs is not 

specifically designated for use as a camping area by the department or 
agency responsible for the land. 

(2) The department, agency, official, or officials responsible for the opera- 
tion, protection, or maintenance of the property may designate an area as a 
camping area by means of signage, advertisement, or other notice designed 
to make known its availability for camping. However, a person shall not be 
guilty of a violation of subdivision (d)(1) unless the person was notified by an 
official responsible for the protection of the property in question that 
camping is prohibited and continued to engage in camping or returned 
within twenty-four (24) hours of the warning and continued to engage in 
camping. 

(3) A person is not guilty of a violation of subdivision (d)(1) if the person 
was given permission or authorization by the department, agency, or official 
responsible for the operation, protection, or maintenance of the property to 
engage in camping on the property. 

(4) Any items used to commit a violation of this section, including items 
abandoned at the location of the offense, are subject to confiscation, seizure, 
and claiming in accordance with subsection (e). 

(e) Any property subject to confiscation or seizure under subsection (d), 
unclaimed in connection with a violation of subsection (d), or left unattended 
after arrest or issuance of a citation for camping in violation of subsection (d), 
and taken into state custody shall be held by the state agency or its agent in 
a secure location for a period of ninety (90) days. Notice containing the contact 
information of the state agency or agent holding the property must be posted 
at the nearest reasonable location to the place from which the property was 
removed. If the property is not claimed within ninety (90) days of being taken 
into custody, the property is deemed abandoned and the agency or agent may 
dispose of the property, unless the property is needed for evidence in a criminal 
proceeding. If a person claiming any such property within ninety (90) days of 
the property being taken into custody produces identification and signs a 
release form providing the person’s name and contact information and swear- 
ing under oath that the property belongs to the person, the state agency or 
agent shall return the property to the person, unless the property is needed for 
evidence in a criminal proceeding, in which case the property shall be returned 
following the conclusion of that proceeding. The state agency or agent may 
charge such persons a reasonable storage fee for storing the property. The state 
and its employees, agents, and contractors are immune from liability for 
property confiscated in compliance with this subsection (e). 

(f) A violation of this section is a Class E felony. In any sentence imposed for 
a violation of this section, the court shall include an order of restitution for any 
property damage or loss incurred as a result of the offense. 
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(g) Nothing in this section shall be construed as preempting or preventing a 
state department or agency with responsibility for state property from enact- 
ing or enforcing other lawful and reasonable rules, regulations, or statutes that 
concern the use of and access to state property. However, if any such rule, 
regulation or statute is in conflict with this section, it is the intent that this 
section shall prevail and the prohibition against camping on state property in 
areas not designated as camping areas be a uniform one. 


History. 
Acts 2012, ch. 535, § 1; 2020 (2nd Ex. Sess.), 
ch. 3, §§ 17-20. 


Compiler’s Notes. 

For the Preamble to the act concerning rights 
of all Tennesseans to peacefully demonstrate, 
see Acts 2020 (2nd Ex. Sess.), ch. 3. 

2020 (2nd Ex. Sess.), ch. 3, § 26 provided 
that the act, which amended this section, ap- 
plies to offenses committed after August 20, 
2020. 


Amendments. 

The 2020 (2nd Ex. Sess.) amendment by ch. 3 
rewrote (b), which read: “(b) As used in this 
section: 

“(1) ‘Camping’ means the erection or use of 
temporary structures such as tents, tarps, and 
other temporary shelters for living accommoda- 
tion activities such as sleeping, or making 
preparations to sleep; 

“(2) ‘Camping’ includes, but is not limited to, 
the laying down of bedding for the purpose of 
sleeping, storing personal belongings, making 
any fire, doing any digging or earth breaking or 


carrying on cooking activities, whether by fire 
or use of artificial means such as a propane 
stove or other heat-producing portable cooking 
equipment.”; in (d), deleted “the activity of” 
preceding “camping on”, substituted “the land” 
for “such land” at the end, and added (d)(2)- 
(d)(4); rewrote (e), which read: “(e) Any items 
associated with camping in violation of this 
section, including tents, portable toilets, sleep- 
ing bags, tarps, stakes, ropes, blankets, pro- 
pane heaters, cooking equipment and genera- 
tors, shall be subject to seizure and forfeiture 
by the appropriate state officials authorized to 
maintain and protect the land on which the 
camping equipment is found or other officials 
whose duties include enforcement of this sec- 
tion.”; and in (f), substituted “Class E felony” 
for “Class A misdemeanor” and added the sec- 
ond sentence. 


Effective Dates. 
Acts 2020 (2nd Ex. Sess.), ch. 3, § 26. August 
20, 2020. 


Cross-References. 
Penalty for Class E felony, § 40-35-111. 


PART 5 
LITTER CONTROL 


39-14-504. Offense of criminal littering. 


NOTES TO DECISIONS 


1. Evidence Insufficient. 

Trial counsel was ineffective in failing to 
challenge the sufficiency of the evidence to 
support the criminal littering conviction under 
T.C.A. § 39-14-504, because the State did not 
present sufficient evidence that the items lit- 
tered weighed over five pounds, as required for 


classification of the conviction as a Class B 
misdemeanor. McCullough v. State, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 210 (Tenn. 
Crim. App. Mar. 31, 2020), appeal denied, Mc- 
Cullough v. State, — S.W.3d —, 2020 Tenn. 
LEXIS 392 (Tenn. July 22, 2020) 


39-14-903 
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PART 9 
MONEY LAUNDERING OFFENSES 


39-14-903. Criminal penalties. 


NOTES TO DECISIONS 


ANALYSIS 


Constitutionality. 

5. Double Jeopardy. 
Evidence Sufficient. 
Evidence Insufficient. 
Sentencing. 


5 haa ge 


1. Constitutionality. 

Statute was not unconstitutionally vague as 
defendant had fair warning that using illegal 
proceeds to promote further criminal activity 
violated the money laundering statute because 
the common understanding of the phrase “car- 
rying on” plainly encompassed defendant’s con- 
duct as to his money laundering conviction as 
he previously had delivered marijuana to the 
confidential informant (CI) with an expectation 
that she would sell the product and pay him 
with proceeds from the sales; he later received 
cash payment with a stated intent to purchase 
more marijuana, which he would then sell to 
the CI for her to re-sell to customers; and he 
then, in fact, did purchase more marijuana, a 
portion of which he delivered to the CI for her to 
re-sell. State v. Allison, — S.W.38d —, 2021 
Tenn. LEXIS 3 (Tenn. Jan. 14, 2021). 


1.5. Double Jeopardy. 

Because the Money Laundering Act of 1996 
specifically directed that money laundering of- 
fenses should be separately punished from any 
related specified unlawful activity, the General 
Assembly’s intent to permit multiple punish- 
ments was clear; thus, defendant’s conviction of 
both offenses - the January 9 delivery of mari- 
juana and the January 13 promotional money 
laundering - did not violate double jeopardy 
protections. State v. Allison, — S.W.3d —, 2021 
Tenn. LEXIS 3 (Tenn. Jan. 14, 2021). 


3. Evidence Sufficient. 

Sufficient evidence supported defendant’s 
money laundering verdict; she purchased a 
house from the seller, giving him a $15,000 
down payment and providing him with a fake 
pay stub from a church, yet the State proved 
there had been only $9,000 in non-state money 
come into the church during this time and 
defendant had no other known source of in- 
come. The jury could have found that defendant 
used stolen state money as the down payment 


and that she conducted the transaction with 
the intent to conceal the source of the funds. 
State v. Jives-Nealy, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 156 (Tenn. Crim. App. Feb. 
28, 2020), appeal denied, State v. Jives-Nealy, 
— 8.W.3d —, 2020 Tenn. LEXIS 319 (Tenn. 
Aug. 11, 2020). 

Evidence was sufficient to convict defendant 
of the first count of money laundering because 
the proof showed that defendant knowingly 
conducted a financial transaction or made other 
disposition within the meaning of the Money 
Laundering Act of 1996, that the transaction or 
other disposition involved proceeds represented 
to him to have been derived from the sale of 
multiple pounds of marijuana, and that he did 
so with the intent to promote the carrying on of 
the sale of multiple pounds of marijuana; and a 
rational juror could infer that the cash received 
by defendant on January 13 had been used by 
defendant to obtain the marijuana he delivered 
to the confidential informant on January 16. 
State v. Allison, — S.W.3d —, 2021 Tenn. 
LEXIS 3 (Tenn. Jan. 14, 2021). 


4 Evidence Insufficient. 

Evidence was insufficient to convict defen- 
dant of the second money laundering offense 
because the Money Laundering Act of 1996 
required proof that defendant conducted a fi- 
nancial transaction or made other disposition 
involving proceeds represented to him to have 
been derived from the sale of marijuana, and 
those proceeds were comprised of the $3,000 
defendant received from the confidential infor- 
mant (CI) on January 20, but the proof showed 
that defendant was still in possession of $2,480 
of those funds when he was arrested on Janu~ 
ary 21, and that he did not use the missing 
$520 to pay for the marijuana discovered on 
January 21. State v. Allison, — S.W.3d —, 2021 
Tenn. LEXIS 3 (Tenn. Jan. 14, 2021). 

In the context of the offense of promotional 
money laundering, defendant’s mere receipt of 
payment for fronted drugs, standing alone, was 
not sufficient to establish the element of con- 
ducting a financial transaction or making other 
disposition involving proceeds represented to 
defendant to have been derived from the sale of 
marijuana. State v. Allison, — S.W.3d —, 2021 
Tenn. LEXIS 3 (Tenn. Jan. 14, 2021). 
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5. Sentencing. 

Under the State’s theory, defendant’s convic- 
tion for money laundering arose out of her 
giving the seller $15,000 of the money she had 
stolen as a down payment on a house, and 
because the offense dealt with defendant giving 
the seller money, he did not suffer any pecuni- 
ary loss as a direct result of the money laun- 
dering, and the trial court erred by awarding 
the seller restitution. State v. Jives-Nealy, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 156 
(Tenn. Crim. App. Feb. 28, 2020), appeal de- 
nied, State v. Jives-Nealy, — S.W.3d —, 2020 
Tenn. LEXIS 319 (Tenn. Aug. 11, 2020). 

Trial court properly exercised its discretion in 
ordering defendant’s sentences for theft and 
money laundering to be served consecutively as 
she was a professional criminal and used her 
position as a pastor to steal large sums of 
money from the funds provided by the state 
department for human services; while the trial 
court failed to make the requisite findings nec- 
essary to support the imposition of consecutive 
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sentences, only one consecutive sentencing fac- 
tor needed to exist, which did here. State v. 
Jives-Nealy, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 156 (Tenn. Crim. App. Feb. 28, 
2020), appeal denied, State v. Jives-Nealy, — 
S.W.3d —, 2020 Tenn. LEXIS 319 (Tenn. Aug. 
11, 2020). 

Trial court properly exercised its discretion in 
sentencing defendant to an effective sentence of 
24 years for theft and money laundering; the 
trial court considered proper sentencing factors 
and defendant did not contest that the trial 
court properly relied on certain enhancement 
factors, including a history of convictions, being 
on probation when the current offenses took 
place, and being a leader in the commission of 
the offense, and the application of these factors 
was supported by the record. State v. Jives- 
Nealy, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 156 (Tenn. Crim. App. Feb. 28, 2020), 
appeal denied, State v. Jives-Nealy, — S.W.3d 
—, 2020 Tenn. LEXIS 319 (Tenn. Aug. 11, 
2020). 


CHAPTER 15 
OFFENSES AGAINST THE FAMILY 


Part 2. Abortion 


Section 
39-15-203. 


Records and reports of abortions — Disposition of aborted fetus or aborted fetal tissue 


— Method of disposition — Confidentiality. 


39-15-210. Child Rape Protection Act of 2006. 


39-15-213. 
39-15-214. 
39-15-215. 


39-15-216. 


39-15-217. 


39-15-218. 


39-15-219. 


39-15-401. 
39-15-402. 


39-15-404. 


39-15-407. 
39-15-409. 


Criminal abortion — Affirmative defense. [Contingent effective date, see Notes.] 

Findings — Purpose. 

Section definitions — Physician requirements prior to pregnant woman giving in- 
formed consent to have abortion — Obstetric ultrasound — Affirmative defense of 
medical emergency — Violations — Report to board of medical examiners — 
Severability — Intent. 

Section definitions — Determination of gestational age — Fetal heartbeat — Unlawful 
abortions due to fetal heartbeat or gestational age — Affirmative defense of medical 
emergency — Report to board of medical examiners — Severability — Intent. 

Section definitions — Unlawful abortions due to sex, race, or indication of Down 
syndrome — Affirmative defense of medical emergency — Violations — Report to 
board of medical examiners — Severability — Intent. 

Section definitions — Posting of sign about chemical abortion — Required warning 
about chemical abortion — Required statement in medical discharge instructions 
— Required information prior to abortion due to medical emergency — Department 
of Health materials and website — Violations — Civil penalty — Civil action for 
damages — Attorney’s fees — Ruling on woman’s anonymity. 

Final disposition of fetal remains from surgical abortion — Pregnant woman’s right to 
determine. 


Part 4. Children 


Child abuse and child neglect or endangerment. 

Haley’s Law — Aggravated child abuse and aggravated child neglect or endangerment 
— Definitions. 

Enticing minor to purchase alcoholic beverages or beer — Giving or purchasing of 
alcoholic beverages or beer for minor — Allowing underage consumption of 
alcoholic beverages, wine, or beer. 

Definitions for §§ 39-15-407 — 39-15-4183. 

Acquisition of smoking paraphernalia by minor prohibited. 
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Section 
39-15-410. Identification containing proof of age. 


39-15-4183. 


39-15-501. 
39-15-501. 
39-15-504. 
39-15-504. 
39-15-505. 
39-15-505. 
39-15-506. 
39-15-506. 
39-15-507. 
39-15-509. 


39-15-510. 
39-15-511. 
39-15-512. 
39-15-5138. 


39-15-514. 


Law enforcement efforts. 
Part 5. Elderly and Vulnerable Adults 


Part definitions. [Effective until October 1, 2021. See the version effective on October 
LegUvie 

Part definitions. [Effective on October 1, 2021. See the version effective until October 
1, 2021.] 

Hearing to preserve testimony of victim. [Effective until October 1, 2021. See the 
version effective on October 1, 2021.] 

Preservation of testimony of victim. [Effective on October 1, 2021. See the version 
effective until October 1, 2021.] 

Victim’s inability to attend judicial proceedings — Affidavit — Out-of-court deposition. 
[Effective until October 1, 2021. See version effective on October 1, 2021.] 

Victim’s inability to attend judicial proceedings — Affidavit — Out-of-court deposition. 
[Effective on October 1, 2021. See version effective until October 1, 2021.] 

Placement on registry — Fine. [Effective until October 1, 2021. See version effective on 
October 1, 2021.] 

Placement on registry — Fine. [Effective on October 1, 2021. See version effective until 
October 1, 2021.] 

Offense of neglect of elderly adult — Offense of neglect of vulnerable adult. 

Report of abuse, sexual exploitation, neglect, or financial exploitation to adult 
protective services — Report of rape or sexual battery to adult protective services 
and law enforcement agency — Failure to make report. 

Offense of abuse of elderly or vulnerable adult. 

Offense of aggravated abuse of elderly or vulnerable adult. 

Offense of sexual exploitation of elderly adult or vulnerable adult. 

Obtaining information concerning medical condition or health of elderly adult — 
Sending unsolicited or specifically refused medical items — Filing claim or 
submitting bill with state medicaid plan. 

Jurisdiction. [Effective on October 1, 2021.] 


PART 2 
ABORTION 


39-15-203. Records and reports of abortions — Disposition of aborted 


fetus or aborted fetal tissue — Method of disposition — 
Confidentiality. 


(a) A physician performing an abortion shall keep a record of each procedure 


and of the disposition of the aborted fetus or aborted fetal tissue. The physician 
shall make a report to the commissioner of health with respect thereto at the 
time and in the form as the commissioner may reasonably prescribe. If the 
procedure is solely a medication termination and the expulsion of the aborted 
fetus or aborted fetal tissue does not take place at the facility or clinic where 
the procedure took place, the physician shall not be required to keep a record 
of the disposition or report such disposition to the commissioner. 

(b)(1) The physician shall note in the section regarding the disposition of the 

aborted fetus or aborted fetal tissue the method of disposition. 

(2) If the aborted fetus or aborted fetal tissue is transferred to a third 
party for disposition, the name and address of that third party, and the date 
of the transfer, shall be included on the report. 

(3) If an ultrasound was performed prior to the induced termination of 
pregnancy, the report shall also indicate whether or not a heartbeat was 
detected. 
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(c) The method of disposition of an aborted fetus or aborted fetal tissue must 


comply with § 39-15-219. 


(d) Each record and report made pursuant to this section shall be confiden- 
tial in nature and shall not be public record open for inspection. 


History. 
Acts 1989, ch. 591, § 1; 2016, ch. 1003, § 1; 
2018, ch. 862, § 1.; 2021, ch. 348, § 3. 


Compiler’s Notes. 

Acts 2021, ch. 348, § 7 provided that the act, 
which amended this section, applies to actions 
occurring on or after July 1, 2021. 


Amendments. 
The 2021 amendment, in (c), substituted 


“must comply” for “shall be in conformity” and 
“§ 39-15-219” for “the rules of the board for 
licensing healthcare facilities”. 


Effective Dates. 

Acts 2021, ch. 348, § 7. July 1, 2021; for 
purposes of promulgating rules, the act took 
effect May 6, 2021. 


39-15-210. Child Rape Protection Act of 2006. 
(a) This section shall be known and may be cited as the “Child Rape 


Protection Act of 2006.” 


(b)(1) When a physician has reasonable cause to report the sexual abuse of 
a minor pursuant to § 37-1-605, because the physician has been requested 
to perform an abortion on a minor whois less than thirteen (13) years of age, 
the physician shall, at the time of the report, also notify the official to whom 
the report is made of the date and time of the scheduled abortion and that a 
sample of the embryonic or fetal tissue extracted during the abortion will be 
preserved and available to be turned over to the appropriate law enforce- 
ment officer conducting the investigation into the rape of the minor. 

(2) Ifa minor who is at least thirteen (13) but no more than seventeen (17) 

years of age requests a physician to perform an abortion and the physician 
has reasonable cause to believe there is child sexual abuse involved as 
defined by § 37-1-602, the physician shall report the abuse pursuant to 
§ 37-1-605. This subdivision (b)(2) shall apply only when a physician 
performs elective abortion services as a part of their practice. 
(c)(1) In the transmission of the embryonic or fetal tissue sample to the 
appropriate law enforcement officer, in order to protect the identity and 
privacy of the minor, all identifying information concerning the minor shall 
be treated as confidential and shall not be released to anyone other than the 
investigating and prosecuting authorities directly involved in the case of the 
particular minor. 

(2) Where the minor has obtained a judicial waiver of the parental 
notification requirements pursuant to title 37, chapter 10, part 3, confiden- 
tiality shall be maintained as provided in that part. 

(d) It is an offense for a physician licensed or certified under title 63, chapter 
6 or 9, or other person to knowingly fail to comply with this section or any rule 
or regulation adopted pursuant to this section. 

(1) A first violation of this section is a civil penalty to be assessed by the 
provider’s health related board of not less than five hundred dollars ($500); 

(2) Asecond violation of this section is a civil penalty to be assessed by the 
provider’s health related board of not less than one thousand dollars 
($1,000); and 
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(3) A third or subsequent violation of this section is a Class A misde- 


meanor. 


(e) If the person performing the abortion is a physician licensed or certified 
under title 63, chapter 6 or 9, the violation constitutes unprofessional conduct. 
The conduct subjects the physician, in addition to the penalties set out in 


subsection (d), to disciplinary action. 


History. 
Acts 2006, ch. 845, § 1; 2019, ch. 424, § 1. 


Amendments. 

The 2019 amendment rewrote (b), which 
read: “(b) When a physician has reasonable 
cause to report the sexual abuse of a minor 
pursuant to § 37-1-605, because the physician 
has been requested to perform an abortion on a 
minor who is less than thirteen (13) years of 
age, the physician shall, at the time of the 


report, also notify the official to whom the 
report is made of the date and time of the 
scheduled abortion and that a sample of the 
embryonic or fetal tissue extracted during the 
abortion will be preserved and available to be 
turned over to the appropriate law enforcement 
officer conducting the investigation into the 
rape of the minor.” 


Effective Dates. 
Acts 2019, ch. 424, § 2. July 1, 2019. 


39-15-213. Criminal abortion — Affirmative defense. [Contingent effec- 


tive date, see Notes.] 


(a) As used in this section: 


(1) “Abortion” means the use of any instrument, medicine, drug, or any 


other substance or device with intent to terminate the pregnancy of a woman 
known to be pregnant with intent other than to increase the probability of a 
live birth, to preserve the life or health of the child after live birth, or to 
remove a dead fetus; 

(2) “Fertilization” means that point in time when a male human sperm 
penetrates the zona pellucida of a female human ovum; 

(3) “Pregnant” means the human female reproductive condition of having 
a living unborn child within her body throughout the entire embryonic and 
fetal stages of the unborn child from fertilization until birth; and 

(4) “Unborn child” means an individual living member of the species, 
homo sapiens, throughout the entire embryonic and fetal stages of the 
unborn child from fertilization until birth. 
(b) A person who performs or attempts to perform an abortion commits the 
offense of criminal abortion. Criminal abortion is a Class C felony. 
(c) It is an affirmative defense to prosecution under subsection (b), which 
must be proven by a preponderance of the evidence, that: 

(1) The abortion was performed or attempted by a licensed physician; 

(2) The physician determined, in the physician’s good faith medical 
judgment, based upon the facts known to the physician at the time, that the 
abortion was necessary to prevent the death of the pregnant woman or to 
prevent serious risk of substantial and irreversible impairment of a major 
bodily function of the pregnant woman. No abortion shall be deemed 
authorized under this subdivision (c)(2) if performed on the basis of a claim 
or a diagnosis that the woman will engage in conduct that would result in 
her death or substantial and irreversible impairment of a major bodily 
function or for any reason relating to her mental health; and 

(3) The physician performs or attempts to perform the abortion in the 
manner which, in the physician’s good faith medical judgment, based upon 
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the facts known to the physician at the time, provides the best opportunity 
for the unborn child to survive, unless in the physician’s good faith medical 
judgment, termination of the pregnancy in that manner would pose a greater 
risk of the death of the pregnant woman or substantial and irreversible 
impairment of a major bodily function. No such greater risk shall be deemed 
to exist if it is based on a claim or diagnosis that the woman will engage in 
conduct that would result in her death or substantial and irreversible 
impairment of a major bodily function or for any reason relating to her 
mental health. 

(d) Medical treatment provided to the pregnant woman by a licensed 


physician which results in the accidental death of or unintentional injury to or 
death of the unborn child shall not be a violation of this section. 

(e) This section does not subject the pregnant woman upon whom an 
abortion is performed or attempted to criminal conviction or penalty. 


History. 
Acts 2019, ch. 351, § 2. 


Compiler’s Notes. 

Acts 2019, ch. 351, § 1 provided that the act, 
which added this section, shall be known and 
may be cited as “Human Life Protection Act.” 


Effective Dates. 

Acts 2019, ch. 351, § 3 provided: “(a) This act 
shall take effect on the thirtieth day following 
the occurrence of either of the following circum- 
stances, the public welfare requiring it: 

“(1) The issuance of the judgment in any 
decision of the United States Supreme Court 
overruling, in whole or in part, Roe v. Wade, 410 
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U.S. 113 (1973), as modified by Planned Par- 
enthood of Southeastem Pennsylvania v. Casey, 
505 U.S. 833 (1992), thereby restoring to the 
states their authority to prohibit abortion; or 

“(2) Adoption of an amendment to the United 
States Constitution that, in whole or in part, 
restores to the states their authority to prohibit 
abortion. 

“(b) The attorney general and reporter shall 
notify in writing the Tennessee code commis- 
sion of the occurrence of either of the circum- 
stances in (a)(1) or (a)(2) and what date is the 
thirtieth day following such occurrence.” 


Cross References. 
Penalty for Class C felony, § 40-35-111. 


(a) Findings. The general assembly finds: 

(1) As the Supreme Court has stated in Planned Parenthood v. Casey, 505 
U.S. 833, 852 (1992), “Abortion is a unique act” and is “fraught with 
consequences...for the woman who must live with the implications of her 
decision.” As the Supreme Court stated in Gonzales v. Carhart, 550 U.S. 124, 
159 (2007) “it seems unexceptionable to conclude some women come to regret 
their choice to abort the infant life they once created and sustained. Severe 
depression and loss of esteem can follow.” The Supreme Court has acknowl- 
edged, in Casey at 882, that the effect of an abortion on the life of the unborn 
child is “relevant, if not dispositive” information for the patient’s decision; 

(2) Current standards of medical care mandate the performance of an 
ultrasound prior to the performance of inducing of an abortion. Determining 
accurate information regarding gestational development is important for 
purposes of informed consent, as well as making essential preparation for 
the procedure itself; 

(3) In this state ultrasounds are regularly provided to women seeking an 
abortion to determine if they are eligible for a medication abortion, and to 
review other factors related that cannot be determined prior to an exami- 
nation of the patient; 
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(4) In the forty-seven (47) years since the United States Supreme Court’s 
ruling in Roe v. Wade, 410 U.S. 113 (1973), there have been substantial 
advances in scientific methods and medical technology that have signifi- 
cantly expanded knowledge and understanding of prenatal life and develop- 
ment, and the effects of abortion on the physical and psychological health of 
women; 

(5) At conception, a new and genetically distinct human being is formed; 

(6) The state has a legitimate, substantial, and compelling interest in 
protecting the rights of all human beings, including the fundamental and 
absolute right of unborn human beings to life, liberty, and all rights 
protected by the Fourteenth and Ninth Amendments to the United States 
Constitution; 

(7) The presence of a fetal heartbeat is medically significant because the 
heartbeat is a discernible sign of life at every stage of human existence; 

(8) An unborn child’s heart begins to beat at five (5) weeks gestational 
age, and blood begins to flow during the sixth week; 

(9) Depending on what type of equipment is utilized, an unborn child’s 
heartbeat can be detected as early as six (6) to eight (8) weeks gestational 
age; 

(10) An unborn child’s heartbeat can consistently be made audible using 
a handheld Doppler fetal heart rate device by twelve (12) weeks gestational 
age; 

(11) A pregnancy can be confirmed through the detection of the unborn 
child’s heartbeat; 

(12) By the beginning of the second trimester, physicians view the absence 
of a fetal heartbeat as an instance of fetal death; 

(13) Itis standard medical practice to monitor an unborn child’s heartbeat 
throughout pregnancy and labor to measure the heart rate and rhythm of 
the unborn child, which averages between one hundred ten (110) and one 
hundred sixty (160) beats per minute. This monitoring is used as an 
indicator of the health of the unborn child; 

(14) Since the Supreme Court’s decision in Roe v. Wade, medical profes- 
sionals have expanded their understanding of life in utero to include, among 
other indicia, the presence of a heartbeat, brain development, a viable 
pregnancy or viable intrauterine pregnancy during the first trimester of 
pregnancy, and the ability to experience pain; 

(15) The presence of a fetal heartbeat is the best indicator of a viable 
pregnancy. The detectability of a fetal heartbeat is a strong predictor of 
survivability to term, especially if the heartbeat is present at eight (8) weeks 
gestational age or later; 

(16) When a fetal heartbeat is detected between eight (8) and twelve (12) 
weeks gestational age, the rate of miscarriage is extremely low, with 
approximately ninety-eight percent (98%) of naturally conceived pregnan- 
cies carrying to term; 

(17) At eight (8) weeks gestational age, an unborn child begins to show 
spontaneous movements, and reflexive responses to touch. The majority of 
an unborn child’s body is responsive to touch by fourteen (14) weeks 
gestational age; 
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(18) Peripheral cutaneous sensory receptors, which are the receptors that 
feel pain, develop in an unborn child at around seven (7) to eight (8) weeks 
gestational age. Sensory receptors develop in the palmar regions during the 
tenth week of gestational age, growing throughout the unborn child’s body 
by sixteen (16) weeks gestational age; 

(19) An unborn child’s nervous system is established by six (6) weeks 
gestational age. At this stage, the basic pattering of the early nervous system 
is in place and is the basis for tremendous growth and increased complexity 
built upon this basic pattern. The earliest neurons of the cortical brain, 
responsible for thinking, memory, and higher level functions, are established 
by the fourth week; 

(20) Synapses are formed in the seventh week, and the neural connections 
for the most primitive responses to pain are in place by ten (10) weeks 
gestation; , 

(21) Substance P, a peptide functioning as a neurotransmitter in the 
transmission of pain, is present in the spinal cord of an unborn child at eight 
(8) weeks gesiational age, while enkephalin peptides, which serve as 
neurotransmitters in pain modulation, are present at twelve (12) to fourteen 
(14) weeks gestational age; 

(22) There is significant evidence, based on peer-reviewed scientific stud- 
ies, that unborn children are capable of experiencing pain by no later than 
twenty (20) weeks gestational age. Pain receptor nerves are already present 
throughout the human body by twenty (20) weeks gestation, and the cortex, 
which begins development at eight (8) weeks, has a full complement of 
neurons at twenty (20) weeks; 

(23) There is evidence that an unborn child is capable of feeling pain as 
early as twelve (12) to fifteen (15) weeks gestational age. The scientific 
evidence shows that significant cortical neuronal connections are in place by 
ten (10) to twelve (12) weeks gestation, and that connections between the 
spinal court and thalamus are nearly complete by twenty (20) weeks 
gestation: 

(24) A growing body of medical evidence and literature supports the 
conclusion that an unborn child may feel pain from around eleven (11) to 
twelve (12) weeks gestational age, or even as early as five and a half (5%) 
weeks. At only eight (8) weeks gestation, an unborn child exhibits reflexive 
movement during invasive procedures resulting from spinal reflex neuro 
pathways, showing that the unborn child reacts to noxious stimuli with 
avoidance reactions and stress responses. By sixteen (16) weeks gestational 
age, pain transmission from a peripheral receptor to the cortex is possible. 
Significant evidence also shows hormonal stress responses by unborn 
children as early as eighteen (18) weeks; 

(25) Mothers considering abortion express concern over the medical 
information on fetal neurological development and an unborn child’s ability 
to feel pain while in utero, and providing this information to mothers who 
are considering abortion is an important part of empowering mothers to 
make a fully-informed choice on whether or not to seek an abortion; 

(26) Medical evidence shows that younger infants are hypersensitive to 
pain. Neuronal mechanisms that inhibit or moderate pain sensations do not 
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begin to develop until thirty-four (34) to thirty-six (36) weeks gestation and 
are not complete until a significant time after birth. Newborn and preterm 
infants are hyperresponsive to pain compared to adults or older infants; 

(27) The recognition of fetal pain has led to improvements and changes in 
how physicians approach fetal surgery and fetal anesthesia. The presence of 
neural connections and the ability to feel pain as early as the fifteenth week 
now necessitate treating the unborn child as a separate patient from the 
mother for purposes of utilizing direct analgesia to fetal patients, who clearly 
elicit stress responses to pain; 

(28) Fetal surgeons at specialized units in St. Louis, Nashville, Cincin- 
nati, Kansas City, Boston, and elsewhere, in response to their recognition of 
fetal pain, routinely use anesthesia and analgesia for unborn and premature 
infants undergoing surgery as young as eighteen (18) weeks gestation; 

(29) The leading textbook on clinical anesthesia recognizes the significant 
body of evidence indicating the importance of mitigating fetal stress re- 
sponses to pain stimuli. It is presumed that an unborn child’s ability to fully 
experience pain occurs between twenty (20) and thirty (30) weeks, and that 
the fetal experience of pain may be even greater than that of term neonate 
or young children due to the immaturity of neurodevelopment that helps 
inhibit pain; 

(30) Mothers considering abortion express concern over the medical 
information on fetal neurological development and an unborn child’s ability 
to feel pain while in utero; 

(31) The infliction of unnecessary pain upon a living being is generally 
prohibited by state and federal law. The legislature has prohibited the 
unnecessary infliction of pain on living beings in a variety of circumstances 
in an effort to protect the innocent from harm; 

(32) The life of an unborn child is recognized and protected from violence 
by federal law and by the laws of most states. The killing of an unborn child 
is considered homicide in thirty-eight (38) states, with at least twenty-eight 
(28) of those states criminalizing the act from conception. Nearly every state 
and the District of Columbia have wrongful death statutes that allow for 
liability and recovery for the death of an unborn child or subsequent death 
of an infant who is born and later dies because of injuries caused while in 
utero; 

(33) The United States Supreme Court created the viability standard for 
evaluating abortion-related laws and regulations in Roe v. Wade, 410 U.S. 
113 (1973), and reaffirmed this approach in Planned Parenthood v. Casey, 
505 U.S. 833 (1992); 

(34) At the time Roe v. Wade was decided, the court recognized that 
viability was not likely until approximately twenty-eight (28) weeks gesta- 
tional age; 

(35) Since the Supreme Court’s decisions in Roe v. Wade and Planned 
Parenthood v. Casey, advances in science, technology, and treatment meth- 
ods have resulted in children surviving and thriving at younger preterm 
ages than ever before; 

(36) In recent years, scientific advances and advances in neonatal care of 
lowered the gestational limits of survivability well into the second trimester; 
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(37) The age at which a preterm infant can survive has decreased from 
twenty-eight (28) weeks to less than twenty-two (22) weeks. Survival of 
preterm infants has increased significantly over time assuming physicians 
provide active care for the young infants, lowering the age of survival from 
twenty-eight (28) weeks to twenty-four (24) weeks. Moreover, infants born as 
early as twenty-two (22) weeks can survive with the provision of care and 
treatment. The youngest preterm infant to survive was born at only 
twenty-one (21) weeks and four (4) days; 

(38) In 1978, the first infants weighing less than seven hundred fifty (750) 
grams were successfully ventilated; 

(39) By the 1990s, survival of infants born weighing between five hundred 
(500) and seven hundred (700) grams, roughly between twenty-four (24) to 
twenty-six (26) weeks, became possible; 

(40) Technological developments in the 1980s and 1990s, such as im- 
proved tracheal instillation of surfactant for respiratory distress syndrome 
and antenatal corticosteroids, resulted in survival of infants born between 
twenty-three (23) to twenty-four (24) weeks; 

(41) In recent years, resuscitation and survival of infants born weighing 
less than four hundred (400) grams, or approximately twenty-two (22) to 
twenty-three (23) weeks gestational age, has further decreased the age of 
viability; 

(42) The provision of active prenatal and postnatal care has significantly 
increased the number of prematurely born children who survive until 
hospital discharge; 

(43) Abortions performed at any gestational age pose a risk to the mother. 
Abortion increases the risks of subsequent preterm birth and placenta 
previa, life-threatening hemorrhage, postpartum hemorrhage, and cesarean 
delivery; 

(44) Abortions performed later in pregnancy pose an even higher medical 
risk to the health and life of women, with the relative risk increasing 
exponentially at later gestational ages after eight (8) weeks gestational age; 

(45) The relative risk of death for pregnant women who had an abortion 
performed or induced upon her at eleven (11) to twelve (12) weeks gesta- 
tional age is between three (3) and four (4) times higher than an abortion at 
eight (8) weeks gestational age or earlier; 

(46) The relative risk of death for pregnant women who had an abortion 
performed or induced upon her at thirteen (13) to fifteen (15) weeks 
gestational age is almost fifteen (15) times higher than an abortion at eight 
(8) weeks gestational age or earlier; 

(47) The relative risk of death for pregnant women who had an abortion 
performed or induced upon her at sixteen (16) to twenty (20) weeks 
gestational age is almost thirty (30) times higher than an abortion at eight 
(8) weeks gestational age or earlier; 

(48) The relative risk of death for pregnant women who had an abortion 
performed or induced upon her at twenty-one (21) weeks gestational age or 
later is more than seventy-five (75) times higher than an abortion at eight (8) 
weeks gestational age or earlier; 

(49) Women who have an abortion suffer from post-traumatic stress 
disorder at a rate slightly higher than veterans of the Vietnam war. Women 
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who have an abortion have an eighty one percent (81%) increased risk of 
mental trauma after an abortion. Abortion has been shown to correlate with 
many other mental health disorders as well; 

(50) The United States is one of only seven (7) countries in the world that 
permits elective abortion past twenty (20) weeks: 

(51) Only seventeen (17) countries permit abortion without any restric- 
tion beyond week twelve (12) weeks gestational age; 

(52) The United States is an outlier within the international community 
related to the regulation of abortion. Of the countries that permit elective 
abortion, nine (9) limit elective abortion before the twelfth week of gestation, 
thirty-six (36) limit elective abortion at twelve (12) weeks gestation, six (6) 
limit elective abortion between twelve (12) and twenty (20) weeks gestation, 
and only seven (7) permit elective abortion past twenty (20) weeks or have no 
gestational limit; | 

(53) The historical development of abortion is undeniably tied to bias and 
discrimination by some organizations, leaders, and policies towards impov- — 
erished and minority communities, including the imposition of forced — 
sterilization of the intellectually disabled, poor, minority, and immigrant 
women. These historic policies should be rejected and left on the ash heap of — 
history; 

(54) As Justice Clarence Thomas wrote in his opinion concurring in the 
denial of certiorari in Box v. Planned Parenthood of Indiana and Kentucky, 
Inc., 189 S. Ct. 1780, 1783 (2019), “the use of abortion to achieve eugenic 
goals is not merely hypothetical.” This historical practice of abortion was 
rooted not in equality but in discrimination based on age, sex, and disability; 

(55) In the early twentieth century, the eugenics movement had grown 
popular across elite institutions in the United States, with many distin- 
guishing between so-called fit and unfit individuals along racial lines and 
expressing concern over the increased birth-rate among non-white popula- 
tions. Such abhorrent distinctions were also made between able-bodied 
persons and persons eugenicists referred to as “feeble-minded,” “deformed,” 
“diseased,” blind, deaf, or “dependent,” a term used to included orphans and 
the poor. Laws were adopted prohibiting marriages between the disabled 
and other “unfit” individuals and requiring their sterilization. More than 
sixty thousand (60,000) people were involuntarily sterilized between 1907 
and 1983; 

(56) Planned Parenthood founder Margaret Sanger argued in the early 
twentieth century that birth control would open the way to the eugenicist. 
Sanger argued that birth control could be used to reduce the “ever increas- 
ing, unceasingly spawning class of human beings who never should have 
been born at all; 

(57) This argument was later adopted by abortion advocates, such as 
Planned Parenthood President Alan Guttmacher, who endorsed abortion for 
eugenic purposes. Guttmacher argued in the 1950’s that abortion should be 
used to prevent the birth of disabled children. Legal scholar Glanville 
Williams, whose book was cited in the majority opinion in Roe v. Wade, 
argued in a book published in the 1950’s that a “eugenic killing by a mother 
...cannot confidently be pronounced immoral; 
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(58) Some continue to support the goal of reducing undesirable popula- 
tions through selective reproduction; 

(59) Today, the individualized nature of abortion creates a significant risk 
that prenatal screening tests and new technologies will be used to eliminate 
children with unwanted characteristics; 

(60) There is substantial evidence from across the globe and in the United 
States that the elimination of children with unwanted characteristics is 
already occurring. The abortion rate for children diagnosed with Down 
syndrome in utero approaches one hundred percent (100%) in Iceland, 
ninety eight percent (98%) in Denmark, ninety percent (90%) in the United 
Kingdom, and seventy seven percent (77%) in France. Even in the United 
States, the abortion rate for children with Down Syndrome is sixty seven 
percent (67%). Widespread sex-selective abortions in Asia have led to as 
many as one hundred sixty (160) million “missing” women. In India, as a 
result of the abortion of 300,000-700,000 female unborn children each year 
over several decades, there are currently about fifty (50) million more men 
than women in the country. Recent evidence also suggests that sex-selective 
abortions of girls are common among certain populations in the United 
States; 

(61) Sex-selective abortion results in an unnatural sex ratio imbalance 
that can impede members of the numerically predominant sex from finding 
partners, encourage the commoditization of humans in the form of human 
trafficking, and create other societal harms. Sex-selective abortion also 
reinforces discriminatory and sexist stereotypes toward women by devaluing 
and dehumanizing females; 

(62) In this state, from 2008 through 2017, the rate of abortion per one 
thousand (1,000) women was nearly four (4) times higher for nonwhite 
women than white women, with a rate of 7.6 on average for all women, 4.6 
for white women, and 16.0 for nonwhite women. The ratio of abortions to one 
thousand (1,000) live births in this state from 2008-2017 was nearly three (3) 
times higher for nonwhite women than white women, with an average of 
138.2 for all women, 85.1 for white women, and 294.4 for nonwhite women; 

(63) The use of abortion as a means to prefer one (1) sex over another or 
to discriminate based on disability or race is antithetical to the core values 
equality, freedom, and human dignity enshrined in both the United States 
and Tennessee Constitutions. The elimination of bias and discrimination 
against pregnant women, their partners, and their family members, includ- 
ing unborn children, is a fundamental obligation of government in order to 
guarantee those who are, according to the Declaration of Independence, 
“endowed by their Creator with certain unalienable Rights” can enjoy “Life, 
Liberty, and the pursuit of Happiness”; 

(64) This state has historically protected its interest in preserving the 
integrity of the medical profession by enacting a comprehensive statutory 
framework for ensuring the integrity of the medical profession in title 63; 

(65) The general assembly first adopted an act creating the Board of 
Medical Examiners in 1901, with the mission to protect the health, safety, 
and welfare of the people of this state and to ensure the highest degree of 
professional conduct; 
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(66) As the Supreme Court of the United States acknowledged in Gonza- 
les v. Carhart, 550 U.S. 124, 157 (2007) (citing Washington v. Glucksberg, 
521 U.S. 702, 731 (1997)), “the government has an interest in protecting the 
integrity and ethics of the medical profession.” Under U.S. Supreme Court 
precedents, it is clear the State has a significant role to play in regulating the 
medical profession; 

(67) Physician involvement in medical practices that cause fetal pain has 
been rejected by the international community; 

(68) Physician involvement in medical practices that facilitate discrimi- 
nation is antithetical to the United States and Tennessee constitutions’ 
affirmation of equal protection under the law; 

(69) The integrity and public respect of the medical profession are 
significantly harmed by physician involvement in practices that have been 
rejected by the international community, facilitate discrimination, or other- 
wise create a disdain for life; 


(70) This state has a legitimate, substantial, and compelling interest in . 


valuing and protecting unborn children; 


(71) This state has a legitimate, substantial, and compelling interest in - 


protecting the physical and mental health of the mother; 

(72) This state has a legitimate, substantial, and compelling interest in 
promoting human dignity; 

(73) This state has a legitimate, substantial, and compelling interest in 
encouraging childbirth over abortion; 

(74) This state has a legitimate, substantial, and compelling interest in 
safeguarding an unborn child from the serious harm of pain by an abortion 
method that would cause the unborn child to experience pain; 

(75) This state has a legitimate, substantial, and compelling interest in 
resolving untenable inconsistencies and incongruities in state law which 
permits some unborn children to be killed by abortion, while requiring that 
unborn children be protected and valued in non-abortion circumstances 
including, but not limited to, criminal provisions related to the infliction of 
harms against persons, state programs intended to aid prenatal healthcare, 
and state sponsored healthcare for unborn children; 

(76) This state has a legitimate, substantial, and compelling interest in 
protecting the integrity and ethics of the medical profession, including by 
prohibiting medical practices that might cause the medical profession to 
become insensitive, even disdainful, to life, including the life of the unborn 
child; and 

(77) This state has a legitimate, substantial, and compelling interest in 
preventing discrimination. 

(b) Purpose. 

(1) The purpose of this section is to provide legislative intent and 
reasoning underlying the enactment of laws to protect maternal health, and 
to preserve, promote, and protect life and potential life throughout preg- 
nancy, including, but not limited to, §§ 39-15-215 — 39-15-217. 

(2) The unique nature of abortion and its potential physical and mental 
health risks, as well as the ultimate result of the death of an unborn child, 
necessitates that this state ensure every woman considering an abortion is 


A 


45 OFFENSES AGAINST THE FAMILY 39-15-214 


provided with adequate comprehensive information before deciding to obtain 
an abortion. The mandatory provision of an ultrasound prior to the abortion 
substantially furthers this compelling state interest. 

(3) The presence of a fetal heartbeat is a medically significant indicator of 
life and the potential successful development of an unborn child. This state’s 
legitimate, substantial, and compelling interest in protecting unborn chil- 
dren warrants the restriction of abortion in cases where the heartbeat is 
detectable. 

(4) The unnecessary infliction of pain upon the life of an unborn child is 
inconsistent with Tennessee law that would otherwise protect the life and 
health of an unborn child, undermines the integrity of and public trust in the 
medical profession, and conflicts with the this state’s legitimate, substantial, 
and compelling interest in protecting the life of an unborn child, protecting 
the integrity of the medical profession, resolving the conflict in state laws 
intended to protect the health of the unborn child, and protecting the life, 
physical health, and mental health of women. Therefore, it is necessary to 
enact protections against the infliction of pain, and death, upon an unborn 
child who is capable of experiencing pain. 

(5) Advances in science and medical practice have decreased the gesta- 
tional age of an unborn child’s viability to survive. This state’s legitimate, 
substantial, and compelling interest in protecting the life of an unborn child, 
protecting the integrity of the medical profession, resolving the conflict in 
state laws intended to protect the health of the unborn child, and protecting 
the life, physical health, and mental health of women require the enactment 
of a series of gestational age restrictions on the provision of an abortion. 

(6) The historical use of abortion as a means to discriminatory ends is 
fundamentally objectionable and conflicts with this state’s legitimate, sub- 
stantial, and compelling interest in preventing discrimination and discrimi- 
natory practices. Therefore, it is necessary for this state to enact protections 
that prevent sex, racial, and disability discrimination against unborn 
children. 

(7) Life begins at conception, and nothing in chapter 764 of the Public Acts 
of 2020 shall be interpreted or construed to suggest that it is the intent or 
purpose of the legislature to condone abortion of an unborn child at any time 
after conception. The legislature specifically acknowledges the provisions of 
§ 39-15-213 that will prohibit all abortion effective on the thirtieth day after 
issuance of a judgment overruling, in whole or in part, Roe v. Wade, as 
modified by Planned Parenthood v. Casey, or adoption of an amendment to 
the Constitution, restoring state authority to prohibit abortion. 


History. Effective Dates. 
Acts 2020, ch. 764, § 2. Acts 2020, ch. 764, § 4. July 13, 2020. 
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39-15-215. Section definitions — Physician requirements prior to 
pregnant woman giving informed consent to have abor- 
tion — Obstetric ultrasound — Affirmative defense of 
medical emergency — Violations — Report to board of 
medical examiners — Severability — Intent. 


(a) As used in this section: 

(1) “Abortion” has the same meaning as defined in § 39-15-211; 

(2) “Auscultate” means to examine by listening for sounds made by 
internal organs of the fetus, including a fetal heartbeat, in accordance with 
standard medical practice utilizing current medical technology and 
methodology; 

(3) “Gestational age” or “gestation” has the same meaning as defined in 
§ 39-15-211; 

(4) “Medical emergency” has the same meaning as defined in § 39-15-211; | 
provided, that a medical emergency does not include a claim or diagnosis 
related to the woman’s mental health or a claim or diagnosis that the woman 
will engage in conduct which would result in her death or substantial and 
irreversible impairment of a major bodily function; 

(5) “Obstetric ultrasound” or “ultrasound” means the use of ultrasonic 
waves for diagnostic or therapeutic purposes, specifically to monitor a 
developing fetus; and 

(6) “Ultrasound technician” means a person at least eighteen (18) years of 
age who: 

(A) Has earned a technical certificate from a sonography program 
accredited by the Commission on Accreditation of Allied Health Education 
Programs (CAAHEP) or Canadian Medical Association (CMA); 

(B) Is currently certified by the American Registry for Diagnostic 
Medical Sonography (ARDMS) in the specialty in which the person is 
currently practicing; 

(C) Is currently certified by the American Registry of Radiologic Tech- 
nologists (ARRT) in sonography; 

(D) Is in the process of applying for registration with the ARDMS, 
provided that the applicant satisfies the requirements for registration 
within ninety (90) days of becoming employed as a sonographer; or 

(EK) Is in the process of applying for registration with the ARRT, 
provided that the applicant satisfies the requirements for registration 
within ninety (90) days of becoming employed as a sonographer. 

(b) Prior to a pregnant woman giving informed consent to having an 
abortion, as required by § 39-15-202, the physician who is performing or 
inducing, or attempting to perform or induce, an abortion, shall: 

(1) Determine the gestational age of the unborn child in accordance with 
generally accepted standards of medical practice; 

(2) Inform the pregnant woman the gestational age of the unborn child; 

(3) Perform an obstetric ultrasound in accordance with generally accepted 
standards of medical practice using current medical technology and meth- 
odology applicable to the gestational age of the unborn child and reasonably 
calculated to determine whether a fetal heartbeat exists; 
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(4) Auscultate the fetal heartbeat of the unborn child, if any, so that the 
pregnant woman may hear the heartbeat if the heartbeat is audible; 

(5) Provide a simultaneous explanation of what the ultrasound is depict- 
ing, which must include the presence and location of the unborn child within 
the uterus, the dimensions of the unborn child, the presence of external 
members and internal organs if present and viewable, the number of unborn 
children depicted, and, if the ultrasound image indicates that fetal demise 
has occurred, inform the woman of that fact; 

(6) Display the ultrasound images so that the pregnant woman may view 
the images; 

(7) Record in the pregnant woman’s medical record the presence or 
absence of a fetal heartbeat, the method used to test for the fetal heartbeat, 
the date and time of the test, and the estimated gestational age of the unborn 
child; and 

(8) Obtain from the pregnant woman prior to performing or inducing, or 
attempting to perform or induce, an abortion, a signed certification that the 
pregnant woman was presented with the information required to be pro- 
vided under this subsection (b), that the pregnant woman viewed the 
ultrasound images or declined to do so, and that the pregnant woman 
listened to the heartbeat if the heartbeat was audible or declined to do so. 
The signed certification must be in addition to any other documentation 
requirements under this part and must be on a form prescribed by the 
commissioner of health and be retained in the woman’s medical record. 
(c)(1) The physician who is to perform or induce, or attempt to perform or 
induce, an abortion may delegate the responsibility to perform the obstetric 
ultrasound to an ultrasound technician, provided that the ultrasound 
technician is qualified and permitted by law to perform an obstetric 
ultrasound that complies with the requirements of subsection (b). An 
ultrasound technician performing an obstetric ultrasound under this subdi- 
vision (c)(1) shall perform the obstetric ultrasound in a manner that 
complies with subsection (b), and the physician may rely on the signed 
certification obtained by the qualified technician under subdivision (b)(8) to 
establish that an ultrasound was performed in compliance with this section, 
unless the physician knows, or in the exercise of reasonable care should 
know, that an ultrasound was not performed in accordance with this section. 

(2) The physician who is to perform or induce, or attempt to perform or 
induce, an abortion may accept a certification from a referring physician that 
the referring physician has performed an obstetric ultrasound that complies 
with the requirements of subsection (b). The referring physician performing 
an obstetric ultrasound under this subdivision (c)(2) shall perform the 
obstetric ultrasound in a manner that complies with subsection (b), and the 
physician may rely on the signed certification obtained by the referring 
physician under subdivision (b)(8) to establish that an ultrasound was 
performed in compliance with this section, unless the physician knows, or in 
the exercise of reasonable care should know, that an ultrasound was not 
performed in accordance with this section. 

(d) When the ultrasound images and heartbeat sounds are provided to and 
reviewed with the pregnant woman, this section shall not be construed to 
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prevent the pregnant woman from averting her eyes from the ultrasound 
images or requesting the volume of the heartbeat be reduced or turned off if the 
heartbeat is audible. The physician or ultrasound technician performing the 
ultrasound shall be permitted to comply with the request of the pregnant 
woman. The physician, the ultrasound technician, and the pregnant woman 
shall not be subject to any penalty if the pregnant woman refuses to look at the 
displayed ultrasound images or to listen to the heartbeat if the heartbeat is 
audible. 
(e)(1) Subject to compliance with subdivision (e)(2), it is an affirmative 
defense to criminal prosecution for a violation of a provision of this section 
that, in the physician’s reasonable medical judgment, a medical emergency 
prevented compliance with the provision. 

(2) In order for the affirmative defense in subdivision (e)(1) to apply, a 
physician who performs or induces, or attempts to perform or induce, an 
abortion because of a medical emergency must comply with each of the © 
following conditions unless the medical emergency also prevents compliance 
with the condition: 

(A) The physician who performs or induces, or attempts to perform or 
induce, the abortion certifies in writing that, in the physician’s good faith, 
reasonable medical judgment, based upon the facts known to the physi- 
cian at the time, compliance with the provision was prevented by a 
medical emergency; 

(B) The physician certifies in writing the available methods or tech- 
niques considered and the reasons for choosing the method or technique 
employed; 

(C) If the unborn child is presumed to be viable under § 39-15-211 or 
determined to be viable under § 39-15-212, the physician performs or 
induces, or attempts to perform or induce, the abortion in a hospital. The 
hospital must have appropriate neonatal services for premature infants 
unless there is no hospital within thirty (30) miles with neonatal services 
and the physician who intends to perform or induce the abortion has 
admitting privileges at the hospital where the abortion is to be performed 
or induced; 

(D) If the unborn child is presumed viable under § 39-15-211 or 
determined to be viable under § 39-15-212, the physician who performs or 
induces, or attempts to perform or induce, the abortion terminates or 
attempts to terminate the pregnancy in the manner that provides the best 
opportunity for the unborn child to survive, unless that physician deter- 
mines, in the physician’s good faith medical judgment, based upon the 
facts known to the physician at the time, that the termination of the 
pregnancy in that manner poses a significantly greater risk of the death of 
the pregnant woman or a significantly greater risk of the substantial and 
irreversible impairment of a major bodily function of the pregnant woman 
than would other available methods of abortion; and 

(EK) If the unborn child is presumed viable under § 39-15-211 or 
determined to be viable under § 39-15-212, the physician who performs or 
induces, or attempts to perform or induce, the abortion has arranged for 
the attendance in the same room in which the abortion is to be performed 
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or induced, or attempted to be performed or induced, at least one (1) other 

physician who is to take control of, provide immediate medical care for, 

and take all reasonable steps necessary to preserve the life and health of 
the unborn child immediately upon the child’s complete expulsion or 
extraction from the pregnant woman. 

(f) Performing or inducing, or attempting to perform or induce, an abortion 
in violation of the requirements of this section is a Class C felony. 

(g) A violation of subsection (c) by an ultrasound technician or referring 
physician whose performance of an ultrasound pursuant to subsection (c) is 
relied upon by a physician in performing or inducing, or attempting to perform 
or induce, an abortion is a Class E felony. 

(h) A pregnant woman upon whom an abortion is performed or induced, or 
attempted to be performed or induced, in violation of this section is not guilty 
of violating this section or attempting to commit or conspiring to commit a 
violation of this section. 

(i) When a physician is criminally charged with a violation of this section, 
the physician shall report the charge to the board of medical examiners in 
writing within seven (7) calendar days of acquiring knowledge of the charge. 
The report must include the jurisdiction in which the charge is pending, if 
known, and must also be accompanied by a copy of the charging documents, if 
available. A district attorney general shall promptly notify the board of medical 
examiners when a physician is charged with a violation of this section. 

(j) If any provision or provisions of this section or the application thereof to 
any person, circumstance, or period of gestational age is found to be unen- 
forceable, unconstitutional, or invalid by a court of competent jurisdiction, the 
same is hereby declared to be severable and the remainder of the section shall 
remain effective. The general assembly hereby declares that it would have 
enacted this section and each of its provisions, even if any provision of this 
section or the application thereof to any person, circumstance, or period of 
gestational age is later found to be unenforceable, unconstitutional, or invalid. 

(k)(1) It is the specific intent of the general assembly in this section to 

exercise to the greatest extent permitted by law the legitimate, substantial, 

and compelling state interest in protecting maternal health, and in preserv- 
ing, promoting, and protecting life and potential life throughout pregnancy 
by enacting more protective requirements than provided for under this part 

as it existed prior to July 13, 2020. 

(2) When this section is in direct conflict with this part as it existed prior 
to July 13, 2020, the more protective requirements of this section control 
over any less protective provision in this part. This section shall not be 
construed as a repeal, either express or implied, of any provision of this part 
as it existed prior to July 13, 2020. 

(3) The general assembly specifically intends that this part as it existed 
prior to July 13, 2020, shall remain and be enforceable if, and for so long as, 
any provisions of this section, or any part or parts thereof, are enjoined or 
otherwise barred by a court of competent jurisdiction. 

(4) This section does not repeal or modify in any way § 39-15-2138, as 
enacted by chapter 351 of the Public Acts of 2019, which shall control upon 
becoming effective. This section shall remain and be enforceable if, and for so 
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long as, any provisions of § 39-15-2138, or any part or parts thereof, are 
enjoined or otherwise barred by a court of competent jurisdiction. 


History. Cross-References. 
Acts 2020, ch. 764, § 2. Penalties for Class C and E felonies, § 40-35- 
Tit: 


Effective Dates. 
Acts 2020, ch. 764, § 4. July 138, 2020. 


39-15-216. Section definitions — Determination of gestational age — 
Fetal heartbeat — Unlawful abortions due to fetal heart- 
beat or gestational age — Affirmative defense of medical 
emergency — Report to board of medical examiners — 
Severability — Intent. 


(a) As used in this section: 

(1) “Abortion” has the same meaning as defined in § 39-15-211; 

(2) “Fetal heartbeat” means cardiac activity or the steady and repetitive 
rhythmic contraction of the heart of an unborn child; 

(3) “Gestational age” or “gestation” has the same meaning as defined in 
§ 39-15-211; 

(4) “Medical emergency” has the same meaning as defined in § 39-15-211; 
provided, that a medical emergency does not include a claim or diagnosis 
related to the woman’s mental health or a claim or diagnosis that the woman 
will engage in conduct which would result in her death or substantial and 
irreversible impairment of a major bodily function; 

(5) “Unborn child” has the same meaning as defined in § 39-15-211; and 

(6) “Viable” has the same meaning as defined in § 39-15-211. 

(b)(1) Before performing or inducing, or attempting to perform or induce, an 
abortion, the physician shall determine the gestational age of the unborn 
child in accordance with generally accepted standards of medical practice. 

(2) A violation of subdivision (b)(1) is a Class C felony. 

(c)(1) A person shall not perform or induce, or attempt to perform or induce, 
an abortion upon a pregnant woman whose unborn child has a fetal 
heartbeat. A violation of this subdivision (c)(1) is a Class C felony. 

(2) Aperson shall not perform or induce, or attempt to perform or induce, 
an abortion upon a pregnant woman whose unborn child is six (6) weeks 
gestational age or older unless, prior to performing or inducing the abortion, 
or attempting to perform or induce the abortion, the physician affirmatively 
determines and records in the pregnant woman’s medical record that, in the 
physician’s good faith medical judgment, the unborn child does not have a 
fetal heartbeat at the time of the abortion. In making the good faith medical 
determination, the physician shall utilize generally accepted standards of 
medical practice using current medical technology and methodology appli- 
cable to the gestational age of the unborn child and reasonably calculated to 
determine the existence or non-existence of a fetal heartbeat. A violation of 
this subdivision (c)(2) is a Class C felony. 

(3) A person shall not perform or induce, or attempt to perform or induce, 
an abortion upon a pregnant woman whose unborn child is eight (8) weeks 
gestational age or older. A violation of this subdivision (c)(3) is a Class C 
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felony. 

(4) A person shall not perform or induce, or attempt to perform or induce, 
an abortion upon a pregnant woman whose unborn child is ten (10) weeks 
gestational age or older. A violation of this subdivision (c)(4) is a Class C 
felony. 

(5) A person shall not perform or induce, or attempt to perform or induce, 
an abortion upon a pregnant woman whose unborn child is twelve (12) weeks 
gestational age or older. A violation of this subdivision (c)(5) is a Class C 
felony. 

(6) A person shall not perform or induce, or attempt to perform or induce, 
an abortion upon a pregnant woman whose unborn child is fifteen (15) weeks 
gestational age or older. A violation of this subdivision (c)(6) is a Class C 
felony. 

(7) Aperson shall not perform or induce, or attempt to perform or induce, 
an abortion upon a pregnant woman whose unborn child is eighteen (18) 
weeks gestational age or order. A violation of this subdivision (c)(7) is a Class 
C felony. 

(8) A person shall not perform or induce, or attempt to perform or induce, 
an abortion upon a pregnant woman whose unborn child is twenty (20) 
weeks gestational age or older. A violation of this subdivision (c)(8) is a Class 
C felony. 

(9) Aperson shall not perform or induce, or attempt to perform or induce, 
an abortion upon a pregnant woman whose unborn child is twenty-one (21) 
weeks gestational age or older. A violation of this subdivision (c)(9) is a Class 
C felony. 

(10) Aperson shall not perform or induce, or attempt to perform or induce, 
an abortion upon a pregnant woman whose unborn child is twenty-two (22) 
weeks gestational age or older. A violation of this subdivision (c)(10) is a 
Class C felony. 

(11) Aperson shall not perform or induce, or attempt to perform or induce, 
an abortion upon a pregnant woman whose unborn child is twenty-three (23) 
weeks gestational age or older. A violation of this subdivision (c)(11) is a 
Class C felony. 

(12) Aperson shall not perform or induce, or attempt to perform or induce, 
an abortion upon a pregnant woman whose unborn child is twenty-four (24) 
weeks gestational age or older. A violation of this subdivision (c)(12) is a 
Class C felony. 

(d)(1) A person shall not be convicted of violating more than one (1) 
subdivision of subsection (c) for any one (1) abortion that the person 
performed, induced, or attempted to perform or induce. 

(2) This section does not permit the abortion of a viable unborn child. 
(e)(1) Subject to compliance with subdivision (e)(2), it is an affirmative 
defense to criminal prosecution for a violation of a provision of this section 
that, in the physician’s reasonable medical judgment, a medical emergency 
prevented compliance with the provision. 

(2) In order for the affirmative defense in subdivision (e)(1) to apply, a 
physician who performs or induces, or attempts to perform or induce, an 
abortion because of a medical emergency must comply with each of the 
following conditions unless the medical emergency also prevents compliance 
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with the condition: 

(A) The physician who performs or induces, or attempts to perform or 
induce, the abortion certifies in writing that, in the physician’s good faith, 
reasonable medical judgment, based upon the facts known to the physi- 
cian at the time, compliance with the provision was prevented by a 
medical emergency; 

(B) The physician certifies in writing the available methods or tech- 
niques considered and the reasons for choosing the method or technique 
employed; 

(C) If the unborn child is presumed to be viable under § 39-15-211 or 
determined to be viable under § 39-15-212, the physician performs or 
induces, or attempts to perform or induce, the abortion in a hospital. The 
hospital must have appropriate neonatal services for premature infants 
unless there is no hospital within thirty (30) miles with neonatal services 
and the physician who intends to perform or induce the abortion has 
admitting privileges at the hospital where the abortion is to be performed 
or induced; 

(D) If the unborn child is presumed viable under § 39-15-211 or 
determined to be viable under § 39-15-212, the physician who performs or 
induces, or attempts to perform or induce, the abortion terminates or 
attempts to terminate the pregnancy in the manner that provides the best 
opportunity for the unborn child to survive, unless that physician deter- 
mines, in the physician’s good faith medical judgment, based upon the 
facts known to the physician at the time, that the termination of the 
pregnancy in that manner poses a significantly greater risk of the death of 
the pregnant woman or a significantly greater risk of the substantial and 
irreversible impairment of a major bodily function of the pregnant woman 
than would other available methods of abortion; and 

(E) If the unborn child is presumed viable under § 39-15-211 or 
determined to be viable under § 39-15-212, the physician who performs or 
induces, or attempts to perform or induce, the abortion has arranged for 
the attendance in the same room in which the abortion is to be performed 
or induced, or attempted to be performed or induced, at least one (1) other 
physician who is to take control of, provide immediate medical care for, 
and take all reasonable steps necessary to preserve the life and health of 
the unborn child immediately upon the child’s complete expulsion or 
extraction from the pregnant woman. 

(f) A pregnant woman upon whom an abortion is performed or induced, or 
attempted to be performed or induced, in violation of any provision of this 
section is not guilty of violating, or of attempting to commit or conspiring to 
commit a violation of, this section. 

(g) When a physician is criminally charged with a violation of this section, 
the physician shall report the charge to the board of medical examiners in 
writing within seven (7) calendar days of acquiring knowledge of the charge. 
The report must include the jurisdiction in which the charge is pending, if 
known, and must also be accompanied by a copy of the charging documents, if 
available. A district attorney general shall promptly notify the board of medical 
examiners when a physician is charged with a violation of this section. 
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(h) If any provision or provisions of this section or the application thereof to 
any person, circumstance, or period of gestational age is found to be unen- 
forceable, unconstitutional, or invalid by a court of competent jurisdiction, the 
same is hereby declared to be severable and the remainder of the section shall 
remain effective. The general assembly hereby declares that it would have 
enacted this section and each of its provisions, even if any provision of this 
section or the application thereof to any person, circumstance, or period of 
gestational age was later found to be unenforceable, unconstitutional, or 
invalid. 

-(i)(1) It is the specific intent of the general assembly in this section to 
exercise to the greatest extent permitted by law the legitimate, substantial, 
and compelling state interest in protecting maternal health, and in preserv- 
ing, promoting, and protecting life and potential life throughout pregnancy 
by enacting more protective requirements than provided for under this part 
as it existed prior to July 13, 2020. 

(2) When this section is in direct conflict with this part as it existed prior 
to July 13, 2020, the more protective requirements of this section control 
over any less protective provision of this part. This sectien shall not be 
construed as a repeal, either express or implied, of any provision of this part 
as it existed prior to July 13, 2020. 

(3) The general assembly specifically intends that this part as it existed 
prior to July 13, 2020, shall remain and be enforceable if, and for so long as, 
any provisions of this section, or any part or parts thereof, are enjoined or 
otherwise barred by a court of competent jurisdiction. 

(4) This section does not repeal or modify in any way § 39-15-2138, as 
enacted by chapter 351 of the Public Acts of 2019, which shall control upon 
becoming effective. This section shall remain and be enforceable if, and for so 
long as, any provisions of § 39-15-2138, or any part or parts thereof, are 
enjoined or otherwise barred by a court of competent jurisdiction. 


History. Cross-References. 
Acts 2020, ch. 764, § 2. Penalty for Class C felony, § 40-35-111. 


Effective Dates. 
Acts 2020, ch. 764, § 4. July 18, 2020. 


39-15-217. Section definitions — Unlawful abortions due to sex, race, 
or indication of Down syndrome — Affirmative defense of 
medical emergency — Violations — Report to board of 
medical examiners — Severability — Intent. 


(a) As used in this section: 

(1) “Abortion” has the same meaning as defined in § 39-15-211; 

(2) “Down syndrome” means a chromosome disorder associated either 
with an extra chromosome twenty-one or an effective trisomy for chromo- 
some twenty-one; 

(3) “Medical emergency” has the same meaning as defined in § 39-15-211; 
provided, that it does not include a claim or diagnosis related to the woman’s 
mental health or a claim or diagnosis that the woman will engage in conduct 
which would result in her death or substantial and irreversible impairment 
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of a major bodily function; and 

(4) “Unborn child” has the same meaning as defined in § 39-15-211. 

(b) Aperson shall not perform or induce, or attempt to perform or induce, an 
abortion upon a pregnant woman if the person knows that the woman is 
seeking the abortion because of the sex of the unborn child. 

(c) Aperson shall not perform or induce, or attempt to perform or induce, an 
abortion upon a pregnant woman if the person knows that the woman is 
seeking the abortion because of the race of the unborn child. 

(d) Aperson shall not perform or induce, or attempt to perform or induce, an 
abortion upon a pregnant woman if the person knows that the woman is 
seeking the abortion because of a prenatal diagnosis, test, or screening 
indicating Down syndrome or the potential for Down syndrome in the unborn 
child. 

(e)(1) Subject to compliance with subdivision (e)(2), it is an affirmative 

defense to criminal prosecution for a violation of a provision of this section 

that, in the physician’s reasonable medical judgment, a medical emergency 
prevented compliance with the provision. 

(2) In order for the affirmative defense in subdivision (e)(1) to apply, a 
physician who performs or induces, or attempts to perform or induce, an 
abortion because of a medical emergency must comply with each of the 
following conditions unless the medical emergency also prevents compliance 
with the condition: 

(A) The physician who performs or induces, or attempts to perform or 
induce, the abortion certifies in writing that, in the physician’s good faith, 
reasonable medical judgment, based upon the facts known to the physi- 
cian at the time, compliance with the provision was prevented by a 
medical emergency; 

(B) The physician certifies in writing the available methods or tech- 
niques considered and the reasons for choosing the method or technique 
employed; 

(C) If the unborn child is presumed to be viable under § 39-15-211 or 
determined to be viable under § 39-15-212, the physician performs or 
induces, or attempts to perform or induce, the abortion in a hospital. The 
hospital must have appropriate neonatal services for premature infants 
unless there is no hospital within thirty (30) miles with neonatal services 
and the physician who intends to perform or induce the abortion has 
admitting privileges at the hospital where the abortion is to be performed 
or induced; 

(D) If the unborn child is presumed viable under § 39-15-211 or 
determined to be viable under § 39-15-212, the physician who performs or 
induces, or attempts to perform or induce, the abortion terminates or 
attempts to terminate the pregnancy in the manner that provides the best 
opportunity for the unborn child to survive, unless that physician deter- 
mines, in the physician’s good faith medical judgment, based upon the 
facts known to the physician at the time, that the termination of the 
pregnancy in that manner poses a significantly greater risk of the death of 
the pregnant woman or a significantly greater risk of the substantial and 
irreversible impairment of a major bodily function of the pregnant woman 
than would other available methods of abortion; and 
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(EK) If the unborn child is presumed viable under § 39-15-211 or 
determined to be viable under § 39-15-212, the physician who performs or 
induces, or attempts to perform or induce, the abortion has arranged for 
the attendance in the same room in which the abortion is to be performed 
or induced, or attempted to be performed or induced, at least one (1) other 
physician who is to take control of, provide immediate medical care for, 
and take all reasonable steps necessary to preserve the life and health of 
the unborn child immediately upon the child’s complete expulsion or 
extraction from the pregnant woman. 

(f) A violation of subsections (b)-(d) is a Class C felony. 

(g) A pregnant woman upon whom an abortion is performed or induced, or 
attempted to be performed or induced, in violation of subsections (b)-(d), is not 
guilty of violating the subsections, or of attempting to commit or conspiring to 
commit a violation of the subsections. 

(h) When a physician is criminally charged with a violation of this section, 
the physician shall report the charge to the board of medical examiners in 
writing within seven (7) calendar days of acquiring knowledge of the charge. 
The report must include the jurisdiction in which the charge is pending, if 
known, and must also be accompanied by a copy of the charging documents, if 
available. A district attorney general shall promptly notify the board of medical 
examiners when a physician is charged with a violation of this section. 

(i) If any provision of this section or the application thereof to any person, 
circumstance, or period of gestational age is found to be unenforceable, 
unconstitutional, or invalid by a court of competent jurisdiction, the same is 
hereby declared to be severable and the remainder of this section shall remain 
effective. The general assembly hereby declares that it would have enacted this 
section and each of its provisions, even if any provision of this section or the 
application thereof to any person, circumstance, or period of gestational age 
was later found to be unenforceable, unconstitutional, or invalid. 

(j)(1) It is the specific intent of the general assembly in this section to 

exercise to the greatest extent permitted by law the legitimate, substantial, 

and compelling state interest in protecting maternal health, and in preserv- 
ing, promoting, and protecting life and potential life throughout pregnancy 
by enacting more protective requirements than provided for under this part 

as it existed prior to July 13, 2020. 

(2) When this section is in direct conflict with this part as it existed prior 
to July 13, 2020, the more protective requirements of this section control 
over any less protective provision in this part. This section shall not be 
construed as a repeal, either express or implied, of any provision of this part 
as it existed prior to July 13, 2020. 

(3) The general assembly specifically intends that this part as it existed 
prior to July 13, 2020, shall remain and be enforceable if, and for so long as, 
any provisions of this section, or any part or parts thereof, are enjoined or 
otherwise barred by a court of competent jurisdiction. 

(4) This section does not repeal or modify in any way § 39-15-2138, as 
enacted by chapter 351 of the Public Acts of 2019, which shall control upon 
becoming effective. This section shall remain and be enforceable if, and for so 
long as, any provisions of § 39-15-213, or any part or parts thereof, are 
enjoined or otherwise barred by a court of competent jurisdiction. 
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History. Cross Reference Notes 
Acts 2020, ch. 764, § 2. Penalty for Class C felony, § 40-35-111. 


Effective Dates. 
Acts 2020, ch. 764, § 4. July 13, 2020. 


39-15-218. Section definitions — Posting of sign about chemical abor- 
tion — Required warning about chemical abortion — 
Required statement in medical discharge instructions — 
Required information prior to abortion due to medical 
emergency — Department of Health materials and website 
— Violations — Civil penalty — Civil action for damages — 
Attorney’s fees — Ruling on woman’s anonymity. 


(a) Notwithstanding any provision of law to the contrary, for purposes of this 

section: 
(1) “Abortion” means the use or prescription of any instrument, medicine, 
drug, or other substance or device to intentionally: 
(A) Kill the unborn child of a woman known to be pregnant; or 
(B) Terminate the pregnancy of a woman known to be pregnant, with an 
intention other than: 
(i) After viability, to produce a live birth and preserve the life and 
health of the child born alive; or 
(ii) To remove a dead unborn child; 
(2) “Chemical abortion” means the use or prescription of an abortion- 
inducing drug dispensed with intent to cause the death of the unborn child; 
(3) “Medical emergency” means a condition that, in reasonable medical 
judgment, so complicates the medical condition of the pregnant woman as to 
necessitate the immediate abortion of her pregnancy to avert the death of 
the pregnant woman or for which a delay will create serious risk of 
substantial and irreversible physical impairment of a major bodily function, 

not including psychological or emotional conditions. No condition is a 

medical emergency if based on a claim or diagnosis that the woman will 

engage in conduct that the woman intends to result in the death or in 
substantial and irreversible physical impairment of a major bodily function 
of the woman; and 

(4) “Stable internet website” means a website that, to the extent reason- 
ably practicable, is safeguarded from having its content altered other than 
by the department of health. 

(b) This section applies to a private office, ambulatory surgical treatment 
center, as defined in § 68-11-201, or other facility, as defined in § 68-11-201, or 
clinic, if more than fifty (50) elective abortions were provided in the private 
office, ambulatory surgical treatment center, facility, or clinic, other than 
abortions necessary to prevent the death of the pregnant woman, during the 
previous calendar year. Each private office, ambulatory surgical treatment 
center, facility, or clinic shall conspicuously post a sign in a location described 
in subsection (d) in a manner clearly visible to patients, which reads as follows: 

Recent developing research has indicated that mifepristone alone is 

not always effective in ending a pregnancy. It may be possible to 

avoid, cease, or even reverse the intended effects of a chemical 
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abortion utilizing mifepristone if the second pill has not been taken. 

Please consult with a healthcare professional immediately. 

(c) The sign required pursuant to subsection (b) must be printed with 
lettering that is legible and at least three-quarters of an inch (0.75”) boldfaced 
type. 

(d) Aprivate office or an ambulatory surgical treatment center shall post the 
required sign in each patient waiting room and patient consultation room used 
by patients on whom abortions are performed. A hospital or any other facility 
that is not a private office or ambulatory surgical treatment center shall post 
the required sign in each patient admission area used by patients on whom 
abortions are performed. 

(e) Except in the case of a medical emergency, a chemical abortion involving 
the two-drug process of dispensing mifepristone first and then misoprostol 
shall not be performed or induced or attempted to be performed or induced 
unless the woman is informed by the physician who is to perform the abortion 
at least forty-eight (48) hours before the abortion, that: 

(1) It may be possible to reverse the intended effects of a chemical 
abortion utilizing mifepristone if the woman changes her mind, but that 
time is of the essence; and 

(2) Information on and assistance with reversing the effects of a chemical 
abortion utilizing mifepristone is available on the department of health 
website. 

(f) After the first drug involved in the two-drug process is dispensed in a 
chemical abortion utilizing mifepristone, the physician or an agent of the 
physician shall provide written medical discharge instructions to the pregnant 
woman, which must include the following statement: 

Recent developing research has indicated that mifepristone alone is 

not always effective in ending a pregnancy. It may be possible to 

avoid, cease, or even reverse the intended effects of a chemical 
abortion utilizing mifepristone if the second pill has not been taken. 

Please consult with a healthcare professional immediately. 

(g) When a medical emergency compels the performance of an abortion, the 
physician shall inform the woman prior to the abortion, if possible, of the 
medical indications supporting the physician’s professional medical judgment 
that an abortion is necessary to prevent the woman’s death or that a delay of 
forty-eight (48) hours will create serious risk of substantial and irreversible 
physical impairment of a major bodily function, not including psychological or 
emotional conditions. 

(h) Within ninety (90) days after October 1, 2020, the department of health 
shall publish, in English and in each language that is the primary language of 
two percent (2%) or more of this state’s population, and make available on the 
department’s website as provided in subsection (i), the printed materials 
required by this subsection (h) in a manner that ensures that the information 
is easily understood by the general public. The materials must be designed to 
inform the woman of the possibility of reversing the effects of a chemical 
abortion utilizing mifepristone if the woman changes her mind and informa- 
tion on and assistance with the resources that may be available to help reverse 
the effects of a chemical abortion. 
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(i) The department of health shall develop and maintain a stable internet 
website to provide the information described in subsection (h). The department 
shall not collect or retain any information regarding website visitors or users. 
The department shall monitor the website on a daily basis to prevent and 
correct tampering. The website must be maintained at a minimum resolution 
of seventy (70) dots per inch. All pictures appearing on the website must be a. 
minimum of two hundred (200) by three hundred (300) pixels. All letters on the 
website must be a minimum of twelve-point font. All information and pictures 
must be accessible with an industry standard browser, requiring no additional 
plugins. 

(j) Any person who knowingly or recklessly performs or induces or attempts 
to perform or induce an abortion in violation of this section commits a Class E 
felony. No penalty may be assessed against the woman upon whom the 
abortion is performed or induced or attempted to be performed or induced. No 
penalty or civil liability may be assessed for failure to comply with subdivision 
(e)(2) unless the department of health has made the information available on 
the website at the time the physician is required to inform the woman. 

(k) The department of health shall assess any private office, ambulatory 
surgical treatment center, or other facility or clinic that negligently fails to post 
a sign required by subsection (b) a civil penalty of ten thousand dollars 
($10,000). Each day on which an abortion, other than in the case of a medical 
emergency, is performed in any private office, ambulatory surgical treatment 
center, or other facility or clinic during which the required sign is not posted is 
a separate violation. 

(1) Any person upon whom an abortion has been performed that was not in 
compliance with this section, the father of the unborn child who was the 
subject of the abortion, or if the woman was younger than eighteen (18) years 
of age at the time of the chemical abortion or has died as a result of the 
chemical abortion, the grandparent of the unborn child may bring an action 
against the person who performed the abortion in knowing or reckless 
violation of chapter 764 of the Public Acts of 2020 for actual and punitive 
damages. Any person, upon whom an abortion that was in violation of this 
section has been attempted, may bring an action against the person who 
attempted to perform the abortion in knowing or reckless violation of chapter 
764 of the Public Acts of 2020 for actual and punitive damages. A court shall 
not award damages to a plaintiff if the pregnancy resulted from the plaintiffs 
criminal conduct. 

(m) If judgment is rendered in favor of the plaintiff in any action brought 
pursuant to this section, then the court shall also award the plaintiff reason- 
able attorney’s fees. If judgment is rendered in favor of the defendant and the 
court finds that the plaintiffs suit was frivolous and brought in bad faith, then 
the court shall award the defendant reasonable attorney’s fees. 

(n) In each civil or criminal proceeding brought under this section, the court 
shall rule whether the anonymity of any woman upon whom an abortion has 
been performed or attempted must be preserved from public disclosure if the 
woman does not give her consent to such disclosure. The court, upon motion or 
sua sponte, shall make such a ruling and, upon determining that the woman’s 
anonymity must be preserved, shall issue orders to the parties, witnesses, and 
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counsel and direct the sealing of the record and exclusion of individuals from 
courtrooms or hearing rooms to the extent necessary to safeguard the woman’s 
identity from public disclosure. The order must be accompanied by specific 
written findings explaining why the anonymity of the woman must be 
preserved from public disclosure, why the order is essential to that end, how 
the order is narrowly tailored to serve that interest, and why no reasonable, 
less restrictive alternative exists. In the absence of written consent of the 
woman upon whom an abortion has been performed or attempted, anyone who 
brings an action under subsection (J) shall do so under a pseudonym. This 
section must not be construed to conceal the identity of the plaintiff or 
witnesses from the defendant. 

(0) This section does not affect a provider’s legal obligations pursuant to 
§ 39-15-202. 


History. Cross-References. 
Acts 2020, ch. 764, § 2. Penalty for Class E felony, § 40-35-111. 


Effective Dates. 
Acts 2020, ch. 764, § 4. October 1, 2020. 


39-15-219. Final disposition of fetal remains from surgical abortion — 
Pregnant woman’s right to determine. 


(a) As used in this section: 
(1) “Abortion facility”: 
(A) Means any of the following in which abortions are induced or 


performed: 
(i) An ambulatory surgical treatment center, as defined in 
§ 68-11-201; 


(ii) A private office; and 
(iii) Another facility, as defined in § 68-11-201, in which abortion is 
legally provided; and 
(B) Does not include a hospital, as defined in § 68-11-201, that is 
licensed pursuant to title 68, as long as the hospital acts pursuant to 
hospital policies or regulations concerning the disposal of fetal remains 
that substantially comply with the requirements of this section; 

(2) “Cremation” means the heating process by which a human body or 
body parts are reduced to bone fragments through combustion and 
evaporation; 

(3) “Crematory” has the same meaning as defined in § 62-5-101; 

(4) “Fetal remains” means an aborted fetus or fetal tissue that results 
from an abortion of an unborn child; 

(5) “Interment” means the burial or entombment of fetal remains; 

(6) “Medical emergency” has the same meaning as defined in § 39-15-211; 
and 

(7) “Unborn child” means an individual living member of the species, 
homo sapiens, throughout the entire embryonic and fetal stages of the 
unborn child from fertilization to full gestation and childbirth. 

(b)(1) A person shall not make a final disposition of fetal remains from a 
surgical abortion that occurs at an abortion facility except by cremation or 
interment. 
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(2) The cremation of fetal remains under subdivision (b)(1) must be in a 
licensed crematory facility. 

(c)(1) A pregnant woman who has a surgical abortion has the right to 

determine the following regarding the fetal remains: 

(A) Whether the final disposition is by cremation or interment; and 

(B) The location for the final disposition. 

(2) A pregnant woman who has a surgical abortion must be provided with 
a notification form described in subdivision (m)(1)(A). 

(d)(1) If a pregnant woman desires to exercise the right described in 

subdivision (c)(1), then the woman must make the determination in writing 

using a form prescribed by the department of health under subdivision 

(m)(1)(C). The determination must clearly indicate the following: 

(A) Whether the final disposition will be by cremation or interment; and 

(B) Whether the final disposition will be at a location other than the 
location provided by the abortion facility. 

(2) If a pregnant woman does not desire to exercise the right described in 
subdivision (c)(1), then the abortion facility shall determine whether final 
disposition is by cremation or interment. 

(3)(A) A pregnant woman who is under eighteen (18) years of age, 

unmarried, and unemancipated shall obtain parental consent from one (1) 

of the pregnant woman’s parents, guardian, or custodian for the final 

disposition determination the woman makes under subdivision (d)(1). The 
consent must be made in writing using a form prescribed by the depart- 

ment of health under subdivision (m)(1)(B). 

(B) The consent under subdivision (d)(3)(A) is not required for a 
pregnant woman exercising her rights under subdivision (c)(1) if an order 
authorizing the minor to consent, or the court to consent on behalf of the 
minor, to the abortion is issued by a court of competent jurisdiction. 

(e)(1) A pregnant woman who is carrying more than one (1) unborn child and 

who desires to exercise the right described in subdivision (c)(1), shall 

complete one (1) form under subdivision (d)(1) for each unborn child that will 
be aborted. 

(2) A pregnant woman who obtains parental consent under subdivision 
(d)(3)(A) shall use one (1) consent form for each unborn child that will be 
aborted. 

(f) A form used under subsection (d) that covers more than one (1) unborn 
child that will be aborted is invalid. 

(g) If a pregnant woman desires to exercise the right described in subdivi- 
sion (c)(1), then an abortion facility shall not release fetal remains from a 
surgical abortion, or arrange for the cremation or interment of the fetal 
remains, until the facility obtains a final disposition determination made, and 
if applicable, the consent made, under subsection (d) or subdivision (e)(1). 

(h)(1) Except as provided in subdivision (h)(2), an abortion facility shall pay 

for and provide for the cremation or interment of the fetal remains from a 

surgical abortion performed at that facility. 

(2) If the disposition determination made under subsection (d) or subdi- 
vision (e)(1) identifies a location for final disposition other than a location 
provided by the abortion facility, then the pregnant woman is responsible for 
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the costs related to the final disposition of the fetal remains at the chosen 

location. 

(i) An abortion facility shall document in the pregnant woman’s medical 
record the final disposition determination made, and if applicable, the consent 
made, under subsection (d) or subdivision (e)(1). 

Gj) An abortion facility shall maintain evidentiary documentation demon- 
strating the date and method of the disposition of fetal remains from surgical 
abortions performed or induced in the facility. 

(k) An abortion facility shall have written policies and procedures regarding 
cremation or interment of fetal remains from surgical abortions performed or 
induced in the facility. 

(l) An abortion facility shall develop and maintain a written list of locations 
at which the facility provides or arranges for the final disposition of fetal 
remains from surgical abortions. 

(m)(1) The commissioner of health shall develop the following forms or 

modify existing forms to provide the following: 

(A) The notification form informing pregnant women who seek surgical 
abortions of the following: 

(i) The right to determine final disposition of fetal remains under 
subdivision (c)(1); and 

(ii) The available options for locations and methods for the disposition 
of fetal remains; 

(B) The consent forms for purposes of subsection (d) and subdivision 
(e)(1); 

(C) A form that meets the following requirements: 

(i) Indicates whether the pregnant woman has indicated a preference 
as to the method of disposition of the fetal remains and the preferred 
method selected; 

(ii) Indicates whether the pregnant woman has indicated a prefer- 
ence as to the location of disposition of the fetal remains; 

(iii) Provides for the signature of the physician who is to perform or 
induce the abortion; and 

(iv) Provides for a medical identification number for the pregnant 
woman but does not provide for the pregnant woman’s printed name or 
signature; and 
(D) Other forms that the commissioner determines to be necessary to 

ensure that the fetal remains of each unborn child are properly accounted 

for during transportation and delivery by and to persons and entities 
involved in the disposition of the fetal remains. 

(2) The commissioner of health shall promulgate rules in accordance with 
the Uniform Administrative Procedures Act, compiled in title 4, chapter 5, as 
necessary to effectuate the purposes of this section. 

(3) The commissioner of health may consider the following when promul- 
gating rules to effectuate the purposes of this section: 

(A) The need to clearly state in rules that the only legal methods of 
disposition of fetal remains are by burial or cremation, and that fetal 
remains cannot be disposed of as infectious waste; 

(B) Appropriate time limitations within which abortion providers and 
facilities must satisfy the requirements of this section; and 
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(C) The need to establish procedures for the pregnant woman or the 
pregnant woman’s authorized representative to complete the forms de- 
scribed in subdivision (m)(1), within a reasonable time following a medical 
emergency, in situations where a medical emergency prevents the preg- 
nant woman from completing the forms. 

(n) A person who buries or cremates fetal remains from a surgical abortion 
is not liable for or subject to damages in a civil action, prosecution in a criminal 
proceeding, or professional disciplinary action related to the disposal of fetal 
remains, if that person does the following: 

(1) Complies in good faith with this section and, if applicable, § 62-5-502; 

(2) Receives a copy of a properly executed form described in subdivision 
(m)(1)(C); and 

(3) Acts in furtherance of the final disposition of the fetal remains. 

(o) A conflicting law of this state or conflicting rule of an agency or board 
does not apply to a person who buries or cremates fetal remains in accordance 
with subsection (n). 

(p) A pregnant woman who has a surgical abortion, the fetal remains from 
which are not disposed of in compliance with this chapter, is not guilty of 
committing, attempting to commit, complicity in the commission of, or con- 
spiracy in the commission of a violation of subsection (q). 

(q) A violation of subsection (b), (g), (i), or Gj) is a Class A misdemeanor. 

(r)(1) An abortion facility does not violate this section if, upon the request of 

a law enforcement officer made prior to final disposition of fetal remains, the 

abortion facility retains the fetal remains and permits the law enforcement 

officer to collect a portion or all of the fetal remains as evidence in a criminal 
investigation, as long as the abortion facility subsequently makes final 
disposition of any remaining fetal remains in accordance with this section. 

(2) An abortion facility that retains fetal remains pursuant to this 
subsection (r): 

(A) Shall retain all of the fetal remains of the unborn child that may 
remain following the collection of evidence by the law enforcement officer; 
and 

(B) Except for those portions of the fetal remains collected as evidence 
by the law enforcement officer, shall not dispose of any portion of the fetal 
remains of that unborn child independently of other fetal remains of the 
same unborn child. 

(3) A law enforcement officer that obtains fetal remains pursuant to this 
subsection (r), shall provide to the abortion facility documentation describ- 
ing the fetal remains collected as evidence, and the abortion facility shall 
retain that documentation with the other documentation the abortion 
facility is required to retain under this section. 

(s)(1) A completed form described in subdivision (m)(1) is confidential and is 

not a public record open for inspection. 

(2) The physician that performs the abortion shall retain completed forms 
described in subdivision (m)(1) in the pregnant woman’s medical record as a 
record of the disposition of the fetal remains and shall report the disposition 
of the fetal remains to the commissioner of health, as required under 
§ 39-15-2038. 
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History. 
Acts 2021, ch. 348, § 1. 


Compiler’s Notes. 

Acts 2021, ch. 348, § 7 provided that the act, 
which enacted this section, applies to actions 
occurring on or after July 1, 2021. 


39-15-302 


Effective Dates. 

Acts 2021, ch. 348, § 7. July 1, 2021; pro- 
vided that for purposes of promulgating rules, 
the act took effect May 6, 2021. 


PART 3 
BIGAMY AND INCEST 


39-15-302. Incest. 


NOTES TO DECISIONS 


ANALYSIS 


5. Lesser Included Offenses. 
re Evidence Sufficient. 

7.5. Evidence Insufficient. 

8. Sentence. 

ae Indictment. 

5. Lesser Included Offenses. 

Trial court improperly merged aggravated 
statutory rape, statutory rape by an authority 
figure, sexual battery by an authority figure, 
and incest into the rape convictions because 
each of the convictions required elements per- 
taining to the ages of the victim and defendant 
and relationship that rape did not, and they did 
not require proof of non-consent. State v. Wil- 
hams, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 15 (Tenn. Crim. App. Jan. 14, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
326 (Tenn. June 5, 2020). 


7. Evidence Sufficient. 

Evidence was sufficient to convict defendant 
of rape of a child, aggravated sexual battery, 
and incest because the 11-year-old victim testi- 
fied that she was forced to perform fellatio on 
defendant, her grandfather; she recalled the 
abuse in detail, was unequivocal in her testi- 
mony, and identified a unique birthmark on 
defendant’s upper thigh; and the inconsisten- 
cies pointed to by defendant involved the vic- 
tim’s terminology of sexually explicit terms, 
and were in no way material to the elements of 
the offense. State v. Harrah, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 723 (Tenn. Crim. App. 
Sept. 24, 2018). 

Evidence was sufficient to support defen- 
dant’s rape and incest convictions, under a 
criminal responsibility theory, because defen- 
dant’s wife, who was the mother of their teen- 
age son, and defendant’s son testified that they 
twice engaged in sexual intercourse in defen- 
dant’s presence at the insistence of defendant. 
State v. Sherrill, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 830 (Tenn. Crim. App. Nov. 8, 
2018). 


Reasonable jury could conclude that defen- 
dant committed rape of a child and incest 
because during the recorded interview, played 
for the jury at trial, the victim, who was defen- 
dant’s son, again disclosed that defendant had 
forced him to lick her private parts, and the 
victim confirmed at trial that the statements he 
provided in the recorded interview were true; 
the victim’s twin sister also testified that defen- 
dant would take the victim into a room and 
shut the door. State v. Ray, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 263 (Tenn. Crim. App. 
Apr. 24, 2019). 

Evidence was sufficient to support defen- 
dant’s convictions of aggravated sexual battery, 
incest, and rape of a child because the victim 
testified that defendant, her father, kissed and 
touched her vagina and breasts, put his penis 
in her mouth, licked her vagina, and pen- 
etrated her vagina with his penis. State v. 
Cooper, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 317 (Tenn. Crim. App. May 21, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
468 (Tenn. Sept. 18, 2019). 

Defendant’s convictions of four counts of rape 
of a child and four counts of incest were sup- 
ported by sufficient evidence; the victim de- 
tailed several incidents of sexual abuse that 
occurred while she lived with defendant, her 
father, which alone was sufficient. While no 
corroboration was needed, medical evidence 
also supported her testimony, plus one eyewit- 
ness testified to seeing the victim perform a sex 
act on defendant. State v. Vest, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 807 (Tenn. Crim. 
App. Dec. 30, 2019), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 170 (Tenn. Apr. 17, 2020). 

Evidence was sufficient to support defen- 
dant’s convictions of rape of a child and incest 
because it was undisputed that defendant was 
the victim’s natural father, the victim testified 
that he was nine when he was abused by his 
father, and in addition to telling his grandpar- 
ents that defendant raped him, he wrote it ona 
piece of paper at school. State v. Strange, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 228 
(Tenn. Crim. App. Apr. 9, 2020). 
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Evidence that defendant, the victim’s father, 
took the victim to a hotel and left and returned 
pushed the victim’s face-down onto the bed and 
forcibly raped her, along with the fact that a 
rape kit revealed defendant’s sperm on the 
victim’s vaginal swabs was sufficient to support 
defendant’s conviction for rape and incest. 
State v. Rudd, — $.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 539 (Tenn. Crim. App. July 31, 
2020). 

Evidence was sufficient to support defen- 
dant’s conviction of incest because it estab- 
lished that the victim reported to her school 
counselor that defendant, her father, had raped 
her before school on October 19, 2016, the 
victim acknowledged that she repeated this 
claim to a detective, hospital personnel, a foren- 
sic interviewer, the prosecutor, and the victim- 
witness coordinator, when questioned by the 
police defendant confessed having engaged in 
sexual intercourse with the victim, and rorensic 
testing established that defendant’s semen was 
present on the external vaginal swabs taken 
during the victim’s examination at the hospital 
on October 19, 2016. State v. Wyse, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 687 (Tenn. 
Crim. App. Oct. 20, 2020). 

Two victims provided similar accounts to a 
sexual assault nurse examiner, whose physical 
examinations revealed mild redness in the first 
victim’s genital area and severe redness 
throughout the second victim’s genital area. 
Inasmuch as this was sufficient evidence from 
which the jury could find beyond a reasonable 
doubt that defendant sexually penetrated each 
victim, the evidence, viewed in the light most 
favorable to the State, was sufficient to sustain 
defendant’s child rape and incest convictions. 
State v. Henson, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 697 (Tenn. Crim. App. Oct. 28, 
2020). 

There was sufficient evidence to sustain de- 
fendant’s convictions for attempted rape of a 
child and attempted incest, including the vic- 
tim’s testimony, defendant’s mother’s observa- 
tion of what she perceived as inappropriate 
physical contact between defendant and the 
victim, and numerous texts sent by defendant 
to the victim that could be construed as sexu- 
ally suggestive in nature. State v. Dennis, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 125 
(Tenn. Crim. App. Mar. 31, 2021). 


7.5. Evidence Insufficient. 

Evidence was insufficient to support defen- 
dant’s convictions of rape of a child, aggravated 
sexual battery, and incest as to incidents that 
occurred in a bedroom and a basement at a 
certain address because the State’s elected 
dates between which the incident occurred and 
the victim’s age were not sufficiently proven. 
There was no proof of a temporal marker that 
confirmed whether the incidents occurred be- 
fore the State’s elected date of September 22, 
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2014 and no questions were asked regarding 
whether the events occurred prior to the vic- 
tim’s 13th birthday in December 2014. State v. 
Williams, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 15 (Tenn. Crim. App. Jan. 14, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
326 (Tenn. June 5, 2020). 


8. Sentence. 

As a Range II multiple offender convicted of a 
Class A felony, defendant was subject to a 
sentencing range of 25-40 years for his rape of a 
child convictions, and his sentence of 33 years 
for each rape conviction and five years for each 
incest conviction, with two 33-year sentences to 
run consecutively, was upheld; defendant had a 
prior history of misdemeanor convictions and 
he occupied a position of trust, and given the 
physical and mental damage the victim suf- 
fered, consecutive sentencing was appropriate. 
State v. Vest, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 807 (Tenn. Crim. App. Dec. 30, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 170 (Tenn. Apr. 17, 2020). 

Trial court properly sentenced defendant for 
rape of a child and incest because his sentence 
of 30 years for each count of rape of a child and 
eight years for incest were within the appli- 
cable ranges. The trial court ordered two of the 
counts of rape of a child to be served consecu- 
tively to each other and concurrently to the 
remaining counts for an effective 60-year sen- 
tence and defendant did not challenge the im- 
position of consecutive sentencing. State v. 
Strange, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 228 (Tenn. Crim. App. Apr. 9, 2020). 

In a case in which defendant was convicted of 
aggravated sexual battery, solicitation of a mi- 
nor, sexual battery by an authority figure, and 
11 counts each of statutory rape by an authority 
figure, incest, and rape, defendant’s effective 
sentence of 52 years’ incarceration was not 
excessive because the trial court correctly ap- 
plied the enhancement factors that defendant, 
the victim’s stepfather, abused a position of 
private trust; and, although the court found 
that defendant’s girlfriend was an emotionally 
troubled young lady who was taken advantage 
of by defendant, and that her testimony did not 
serve as mitigating evidence, the court did not 
consider her testimony against defendant as 
evidence supporting enhancement. State v. Ma- 
son, —S.W.3d —, 2020 Tenn. Crim. App. LEXIS 
582 (Tenn. Crim. App. Aug. 25, 2020). 


9. Indictment. 

Defendant did not show that any variance 
between the indictment and the evidence pre- 
sented at trial was material and prejudicial 
because there was no question that the victim 
was under the age of 13, the indictment alleged 
that the offenses were committed between Sep- 
tember 2012 and January 10, 2014, the date of 
the offense was not a material ingredient of 
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rape of a child and incest, and during his Strange, — S.W.3d —, 2020 Tenn. Crim. App. 
forensic interview the victim said that the of- LEXIS 228 (Tenn. Crim. App. Apr. 9, 2020). 
fenses occurred over Christmas break. State v. 


PART 4 
CHILDREN 


39-15-401. Child abuse and child neglect or endangerment. 


(a) Any person who knowingly, other than by accidental means, treats a child 
under eighteen (18) years of age in such a manner as to inflict injury commits 
a Class A misdemeanor; provided, however, that, if the abused child is eight (8) 
years of age or less, the penalty is a Class D felony. 

(b) Any person who knowingly abuses or neglects a child under eighteen (18) 
years of age, so as to adversely affect the child’s health and welfare, commits 
a Class A misdemeanor; provided, that, if the abused or neglected child is eight 
(8) years of age or less, the penalty is a Class E felony. 

(c)(1) A parent or custodian of a child eight (8) years of age or less commits 

child endangerment who knowingly exposes such child to or knowingly fails 

to protect such child from abuse or neglect resulting in physical injury or 
imminent danger to the child. 
(2) For purposes of this subsection (c): 
(A) “Imminent danger” means the existence of any condition or practice 
that could reasonably be expected to cause death or serious bodily injury; 
(B) “Knowingly” means the person knew, or should have known upon a 
reasonable inquiry, that abuse to or neglect of the child would occur which 
would result in physical injury to the child. The risk must be of such a 
nature and degree that the failure to perceive it constitutes a gross 
deviation from the standard of care that an ordinary parent or legal 
custodian of a child eight (8) years of age or less would exercise under all 
the circumstances as viewed from the defendant’s standpoint; and 
(C) “Parent or custodian” means the biological or adoptive parent or any 
person who has legal custody of the child. 
(3) A violation of this subsection (c) is a Class A misdemeanor. 

(d)(1) Any person who negligently, by act or omission, engages in conduct 

that places a child in imminent danger of death, bodily injury, or physical or 

mental impairment, commits a Class A misdemeanor; except that, if the 
abused child is eight (8) years of age or less, the penalty is a Class D felony. 

(2) For purposes of this subsection (d), a person engages in conduct that 

places a child in imminent danger of death, bodily injury, or physical or 
mental impairment if the person’s conduct related to the controlled sub- 
stance methamphetamine or any other controlled substance listed in chapter 
17, part 4 of this title, except a Schedule VI controlled substance, exposes the 
child to the controlled substance and an analysis of a specimen of the child’s 
blood, hair, fingernail, urine, or other bodily substance indicates the pres- 
ence of methamphetamine or any other controlled substance listed in 
chapter 17, part 4 of this title, except a Schedule VI controlled substance, in 
the child’s body. 
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(e)(1) Any court having reasonable cause to believe that a person is guilty of 
violating this section shall have the person brought before the court, either 
by summons or warrant. No arrest warrant or summons shall be issued by 
any person authorized to issue the warrant or summons, nor shall criminal 
charges be instituted against a child’s parent, guardian or custodian for a 
violation of subsection (a), based upon the allegation that unreasonable 
corporal punishment was administered to the child, unless the affidavit of 
complaint also contains a copy of the report prepared by the law enforcement 
official who investigated the allegation, or independent medical verification 
of injury to the child. 
(2)(A) As provided in this subdivision (e)(2), juvenile courts, courts of 
general session, and circuit and criminal courts, shall have concurrent 
jurisdiction to hear violations of this section. 

(B) Ifthe person pleads not guilty, the juvenile judge or general sessions 
judge shall have the power to bind the person over to the grand jury, as in 
cases of misdemeanors under the criminal laws of this state. Upon being 
bound over to the grand jury, the person may be prosecuted on an 
indictment filed by the district attorney general and, notwithstanding 
§ 40-13-1038, a prosecutor need not be named on the indictment. 

(C) On a plea of not guilty, the juvenile court judge or general sessions 
judge shall have the power to proceed to hear the case on its merits, 
without the intervention of a jury, if the person requests a hearing in 
juvenile court or general sessions court and expressly waives, in writing, 
indictment, presentment, grand jury investigation and a jury trial. 

(D) If the person enters a plea of guilty, the juvenile court or general 
sessions court judge shall sentence the person under this section. 

(E) Regardless of whether the person pleads guilty or not guilty, the 
circuit court or criminal court shall have the power to proceed to hear the 
case on its merits, and, if found guilty, to sentence the person under this 
section. 

(f) Except as expressly provided, this section shall not be construed as 
repealing any provision of any other statute, but shall be supplementary to any 
other provision and cumulative of any other provision. 

(g) A violation of this section may be a lesser included offense of any kind of 
homicide, statutory assault, or sexual offense, if the victim is a child and the 
evidence supports a charge under this section. In any case in which conduct 
violating this section also constitutes assault, the conduct may be prosecuted 
under this section or under § 39-13-101 or § 39-13-102, or both. 

(h) For purposes of this section, “adversely affect the child’s health and 
welfare” may include, but not be limited to, the natural effects of starvation or 
dehydration or acts of female genital mutilation as defined in § 39-13-110. 

(i) The court may, in addition to any other punishment otherwise authorized 
by law, order a person convicted of child abuse to refrain from having any 
contact with the victim of the offense, including, but not limited to, attempted 
contact through internet services or social networking websites; provided, that 
the person has no parental rights to such victim at the time of the court’s order. 
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History. 

Acts 1989, ch. 591; §) 13.1994, ch. 978;.§.1; 
1996, ch. 962, § 1; 1998, ch. 1040, § 2; 2005, ch. 
487,§ 1; 2006, ch. 939, § 1; 2008, ch. 1024, § 1; 
2009, ch. 335, § 1; 2009, ch. 418, § 1; 2009, ch. 
585, § 1; 2011, ch. 313, § 1; 2017, ch. 381, §§ 1, 
4; 2019, ch..268,-§ 2; 2021, chy bid) $1. 


Amendments. 
The 2019 amendment added “or acts of fe- 
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male genital mutilation as defined in § 39-13- 
110” at the end of (g). 

The 2021 amendment added present (d); and 
redesignated former (d)-(h) as (e)-(i). 


Effective Dates. 
Acts 2019, ch. 268, § 5. July 1, 2019. 
Acts 2021, ch. 511, § 2. July 1, 2021. 


NOTES TO DECISIONS 


ANALYSIS 
re Lesser Included Offenses. 
8. Evidence. 
9. —Sufficient. 
9.5. —Insufficient. 


10. Sentencing. 
11. Relation to Civil Proceedings. 
12. Instructions. 


7. Lesser Included Offenses. 

Defendant’s dual convictions of aggravated 
child abuse resulting in serious bodily injury 
and child abuse presented a multiple descrip- 
tion claim; the evidence failed to show that the 
bruising was not part of the same transaction 
or occurrence as the rib fracture or subdural 
hematoma, and as child abuse was a lesser- 
included offense of aggravated child abuse, the 
court presumed that multiple convictions were 
not intended by the legislature and violated 
double jeopardy, and thus defendant’s convic- 
tion of child abuse had to merge. State v. 
Hendrix, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 304 (Tenn. Crim. App. May 14, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
481 (Tenn. Sept. 18, 2019). 

Trial counsel was deficient for not requesting 
lesser-included offenses because he testified 
that he was aware a written request for lesser- 
included offenses was required and simply filed 
to make such a request; petitioner failed to 
show that, but for trial counsel’s deficiency, the 
jury would have convicted him of child abuse as 
a lesser-included offense of rape of a child 
because the physician who examined the victim 
found no signs of bleeding or bruising. 
Townsend v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 105 (Tenn. Crim. App. Feb. 
20, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 450 (Tenn. July 17, 2020). 

Defendant’s convictions for criminally negli- 
gent homicide and child neglect violated double 
jeopardy because they arose from the same act 
or transaction and the Legislature had declared 
child neglect a lesser-included offense of crimi- 
nally negligent homicide. State v. Bible, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 662 
(Tenn. Crim. App. Oct. 8, 2020). 


8. Evidence. 


9. —Sufficient. 

Evidence that defendant stood behind the 
victim while she made a sandwich and touched 
her front and back private areas, later pushed 
her into her mother’s bedroom and kissed and 
sucked on her neck, causing hickies, and pulled 
down her pants and underwear and touched 
her front private part, and a swab from the 
victim’s neck tested positive for defendant’s 
saliva was sufficient to support defendant’s 
convictions for child abuse and aggravated 
sexual battery. State v. Ortiz, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 584 (Tenn. Crim. 
App. Aug. 6, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 723 (Tenn. Nov. 14, 2018). 

Evidence was sufficient to sustain defen- 
dant’s conviction for child abuse. Taken in the 
light most favorable to the state, the proof at 
trial showed that defendant knowingly rubbed 
the victim’s private area and inserted his finger 
inside her private area. State v. Gresham, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 610 
(Tenn. Crim. App. Aug. 14, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 759 
(Tenn. Dec. 6, 2018), cert. denied, Gresham v. 
Tennessee, 204 L. Ed. 2d 1112, 1389 S. Ct. 2724, 
— U.S. —, 2019 U.S. LEXIS 4120 (U.S. June 
17, 2019). 

Evidence supported defendant’s criminally 
negligent homicide and aggravated child ne- 
glect convictions because, based on defendant’s 
testimony, the jury could have found that de- 
fendant acted knowingly when defendant took 
medication, placed the infant victim in a bed in 
an unsafe sleeping environment, and fell asleep 
which resulted in the victim’s death. Moreover, 
the jury could have determined that defendant 
was criminally negligent in that the victim 
should have known that the victim’s actions 
were a gross deviation from the standard of 
care. State v. Buchanan, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 844 (Tenn. Crim. App. 
Nov. 15, 2018). 

Evidence was sufficient to support defen- 
dant’s convictions of rape of a child, aggravated 
sexual battery, and misdemeanor child abuse; 
the victim, who was four years old at the time of 
the offenses, was consistent in her statements 
that defendant placed his penis in her mouth 
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and anus and that he made her wrap her hands 
around his penis and move it up and down, and 
the victim’s trial testimony was also consistent 
with what she told the forensic interviewer. 
State v. Franklin, 585 S.W.3d 431, 2019 Tenn. 
Crim. App. LEXIS 377 (Tenn. Crim. App. June 
28, 2019). 

Evidence supported defendant’s child abuse 
conviction; a rational trier of fact could have 
found that defendant’s grip around the child’s 
neck as he held her to the wall caused the child 
physical pain, and the child’s physical re- 
sponse, captured in the video recording, also 
supported this conclusion. State v. Addair, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 647 
(Tenn. Crim. App. May 30, 2019), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 172 
(Tenn. Mar. 26, 2020). 

Evidence supported defendant’s aggravated 
child abuse conviction because an expert in 
forensic pathology, who performed the one- 
year-old victim’s autopsy, testified that the vic- 
tim, defendant’s stepchild, died from multiple 
blunt force injuries and because the jury heard 
recordings of defendant’s statements that were 
made during a police interview as to what 
happened. It was reasonable for the jury to 
conclude that defendant knowingly inflicted the 
victim’s extensive injuries, other than by acci- 
dental means, while in defendant’s sole care. 
State v. Batiz, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 721 (Tenn. Crim. App. Nov. 1, 
2019), review denied and ordered not pub- 
lished, — S.W.38d —, 2020 Tenn. LEXIS 140 
(Tenn. Mar. 26, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction of child neglect because defen- 
dant, knowing that victim was injured, failed to 
immediately contact the mother or seek medi- 
cal assistance for the victim. State v. Groves, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 332 
(Tenn. Crim. App. May 12, 2020), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 510 
(Tenn. Sept. 16, 2020). 

Evidence was sufficient to support defen- 
dant’s convictions of aggravated child abuse 
because defendant handcuffed the victims to 
each other in a manner that allowed the hand- 
cuffs to continually tighten on their wrists, she 
hit the victim in the head with a rolling pin, 
causing him to fall to the ground bleeding, and 
she deprived the victims of food to the point of 
malnourishment. State v. Cox, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 584 (Tenn. Crim. 
App. Aug. 25, 2020). 


9.5. —Insufficient. 

Evidence was insufficient to support defen- 
dant’s conviction of felony child neglect because 
it did not show that defendant’s neglect actu- 
ally effected or harmed the victim’s health or 
welfare, as there was no evidence regarding the 
cause of her scratches and bruises, there was no 
testimony she suffered any physical harm from 
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her bug bites, although the victim had trouble 
speaking clearly a witness was unable to testify 
whether the impairment was caused by defen- 
dant’s neglect, and the State presented no proof 
that defendant’s neglect of her housekeeping 
duties or the victim’s hygiene caused an actual 
deleterious effect or harm on the victim’s health 
and welfare. State v. Smith, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 54 (Tenn. Crim. App. 
Jan. 31, 2020). 

Evidence failed to show that the victim suf- 
fered any injury as a result of defendant’s 
conduct and thus the evidence was insufficient 
to support a conviction of child abuse or child 
neglect; the victim did not testify to experienc- 
ing any pain and the State presented no evi- 
dence of any emotional or psychological harm to 
the victim or of defendant’s failure to act or 
deprivation of care for the victim. The evidence 
that defendant touched the victim’s penis un- 
derneath his clothes satisfied the elements of a 
simple assault by offensive touching. State v. 
Walkington, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 734 (Tenn. Crim. App. Nov. 19, 
2020). 


10. Sentencing. 

Defendant’s sentence of three years and six 
months for child abuse was proper and the 
evidence supported the application of three 
enhancement factors, given defendant’s mul- 
tiple convictions, the victim’s dependence on 
defendant as her father and her young age, and 
the fact that defendant abused a position of 
trust. State v. Addair, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 647 (Tenn. Crim. App. May 
30, 2019), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 172 (Tenn. Mar. 26, 2020). 

In connection with defendant’s child abuse 
conviction, the trial court did not err in denying 
defendant an alternative sentence; from the 
time of his arrest, defendant failed to take 
responsibility for his actions and he expressed a 
lack of remorse and inability to understand 
that his actions were not justified, which 
showed his lack of potential for rehabilitation. 
State v. Addair, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 647 (Tenn. Crim. App. May 30, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 172 (Tenn. Mar. 26, 2020). 

Trial court did not consider a sentence of full 
probation to be a form of punishment, and 
because the trial court failed to consider the 
factors articulated in case law and no evidence 
supported a finding of the need for deterrence, 
the trial court erred by ordering confinement. 
State v. Walkington, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 734 (Tenn. Crim. App. Nov. 
19, 2020). 

Trial court instructed the jury as to the 
elements of child neglect, a Class E felony, and 
that was the charge for which the jury rendered 
a guilty verdict; defendant’s three-year sen- 
tence as a Range I offender for the Class D 
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felony offense of child abuse was outside of the 
permissible range. State v. Walkington, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 734 
(Tenn. Crim. App. Nov. 19, 2020). 


11. Relation to Civil Proceedings. 

What rendered the trial court’s application of 
collateral estoppel erroneous was the improper 
use of an inapplicable statute, T.C.A. § 39-15- 
401(c), under which subsection the mother was 
not convicted, to prevent her from defending 
against the severe child abuse statute; this 
holding did not disrupt the principle that crimi- 
nal convictions could serve to establish severe 
child abuse, thereby collaterally estopping a 
litigant from relitigating the same issue previ- 
ously litigated in a prior criminal conviction. In 
re Zaliyah S., — S.W.3d —, 2020 Tenn. App. 
LEXIS 296 (Tenn. Ct. App. June 26, 2020). 

Evidence supported finding that twins were 
dependent and neglected due to severe child 
abuse by the mother; trial court’s application of 
the definition of knowingly in T.C.A. § 39-15- 
401(c) for collateral estoppel purposes, while 
error as the mother had been convicted under 
§ 39-15-401(b), the error was harmless. Given 
a nurse’s testimony and photographs, the twins 
were the victims of severe child abuse in that 
they were malnourished and the mother admit- 
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ted her failure to properly feed them and she 
knew of the danger to their lives. In re Zaliyah 
S., — 5.W.3d —, 2020 Tenn. App. LEXIS 296 
(Tenn. Ct. App. June 26, 2020). 


12. Instructions. 

State did not present any evidence of any 
injury, harm, or deleterious effect to the victim; 
because the evidence presented at trial was 
legally insufficient to support a conviction for 
either child abuse or child neglect, the trial 
court should not have instructed the jury on 
either offense. State v. Walkington, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 734 (Tenn. 
Crim. App. Nov. 19, 2020). 

Evidence did not support an instruction for 
child neglect because the State did not present 
evidence of conduct constituting neglect by de- 
fendant; therefore, the trial court should not 
have instructed the jury on child abuse or child 
neglect as a lesser included offense of aggra- 
vated sexual battery. State v. Walkington, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 734 
(Tenn. Crim. App. Nov. 19, 2020). 

Because the trial court’s instruction enumer- 
ated the elements of child neglect rather than 
child abuse, defendant’s conviction could only 
be for child neglect. State v. Walkington, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 734 
(Tenn. Crim. App. Nov. 19, 2020). 


39-15-402. Haley’s Law — Aggravated child abuse and aggravated 
child neglect or endangerment — Definitions. 


(a) A person commits the offense of aggravated child abuse, aggravated child 
neglect or aggravated child endangerment, who commits child abuse, as 
defined in § 39-15-401(a); child neglect, as defined in § 39-15-401(b); or child 
endangerment, as defined in § 39-15-401(c) and: 

(1) The act of abuse, neglect or endangerment results in serious bodily 


injury to the child; 


(2) A deadly weapon, dangerous instrumentality, controlled substance or 
controlled substance analogue is used to accomplish the act of abuse, neglect 


or endangerment; 


(3) The act of abuse, neglect or endangerment was especially heinous, 
atrocious or cruel, or involved the infliction of torture to the victim; or 
(4) The act of abuse, neglect or endangerment results from the knowing 


exposure of a child to the initiation of a process intended to result in the 

manufacture of methamphetamine as described in § 39-17-4385. 

(b) A violation of this section is a Class B felony; provided, however, that, if 
the abused, neglected or endangered child is eight (8) years of age or less, or is 
vulnerable because the victim is mentally defective, mentally incapacitated or 
suffers from a physical disability, the penalty is a Class A felony. 

(c) “Serious bodily injury to the child” includes, but is not limited to, second- 
or third-degree burns, a fracture of any bone, a concussion, subdural or 
subarachnoid bleeding, retinal hemorrhage, cerebral edema, brain contusion, 
injuries to the skin that involve severe bruising or the likelihood of permanent 
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or protracted disfigurement, including those sustained by whipping children 
with objects and acts of female genital mutilation as defined in § 39-13-110. 

(d) A “dangerous instrumentality” is any item that, in the manner of its use 
or intended use as applied to a child, is capable of producing serious bodily 
injury to a child, as serious bodily injury to a child is defined in this section. 

(e) This section shall be known and may be cited as “Haley’s Law”. 

(f) The court may, in addition to any other punishment otherwise authorized 
by law, order a person convicted of aggravated child abuse to refrain from 
having any contact with the victim of the offense, including, but not limited to, 
attempted contact through internet services or social networking websites; 
provided, that the person has no parental rights to such victim at the time of 


the court’s order. 


History. 

Acts 1989, ch. 591, § 1; 1994, ch. 978, §§ 2, 8; 
1996, ch. 1069, § 1; 1998, ch. 1040, § 1; 2005, 
ch. 487, § 2; 2009, ch. 88, § 1; 2009, ch. 89, § 1; 
2009, ch. 418, § 2; 2011, ch. 292, §§ 5-7; 2011, 
ch. 313, § 2; 2012, ch. 848, § 14; 2016, ch. 951, 
$947 2019; ch'268; $73! 


Amendments. 

The 2019 amendment added “and acts of 
female genital mutilation as defined in § 39- 
13-110” at the end of (c). . 


Effective Dates. 
Acts 2019, ch. 268, § 5. July 1, 2019. 


NOTES TO DECISIONS 


ANALYSIS 


3. Serious Bodily Injury. 
6. Double Jeopardy. 

8. Evidence. 

9. Evidence Sufficient. 
10. Evidence Insufficient. 
11. Sentencing. 

12. Indictments. 


3. Serious Bodily Injury. 

Evidence amounted to clear and convincing 
evidence supporting termination of a mother’s 
parental rights based on severe child abuse for 
physical and psychological damage to the 
child’s half-siblings because the mother 
slapped one half-sibling and choked her mak- 
ing it difficult for the child to breathe; the 
child’s other half-sibling witnessed the event, 
and an expert clinical psychologist testified to 
the harm that would result from being a victim 
of the assault and having witnessed it. In re 
D.T., — S.W.3d —, 2018 Tenn. App. LEXIS 292 
(Tenn. Ct. App. May 24, 2018). 

Evidence amounted to clear and convincing 
evidence supporting termination of a mother’s 
parental rights based on severe child abuse 
because the mother’s prenatal drug use consti- 
tuted severe child abuse; the mother was ad- 
vised by medical professionals to discontinue 
her use for the duration of her pregnancy, but 
she refused, and the child showed signs of 
developmental delays. In re D.T., — S.W.3d —, 
2018 Tenn. App. LEXIS 292 (Tenn. Ct. App. 
May 24, 2018). 


Evidence found by the trial court amounted 
to clear and convincing evidence supporting 
termination of a mother’s parental rights based 
on severe child abuse because the mother drove 
while intoxicated with the child’s half-sibling in 
the vehicle; that kind of reckless conduct had 
the potential to cause serious bodily injury and 
death to the child. In re D.T., — S.W.3d —, 2018 
Tenn. App. LEXIS 292 (Tenn. Ct. App. May 24, 
2018). 

Evidence was sufficient to terminate the 
mother’s parental rights on the ground of se- 
vere child abuse because the child was severely 
burned on two separate occasions within a 
one-week period, strongly suggesting that the 
mother recklessly disregarded the known dan- 
gers of a curling iron and a campfire, and she 
failed to alleviate the child’s ongoing pain by 
seeking appropriate medical treatment. In re 
E.M., — S.W.3d —, 2018 Tenn. App. LEXIS 564 
(Tenn. Ct. App. Sept. 27, 2018). 

Child suffered serious bodily injury in the 
form of broken ribs, at least one brain bleed, 
and retinal hemorrhaging, and, per a doctor’s 
testimony, these injuries were caused by non- 
accidental trauma. In re Kyland F., — S.W.3d 
—, 2020 Tenn. App. LEXIS 86 (Tenn. Ct. App. 
Feb. 27, 2020). 

Mother’s act of child endangerment resulted 
in serious bodily injury to the child as doctors 
testified that the child suffered brain injuries a 
result of nonaccidental and abusive head 
trauma. In re Treylynn T., — S.W.3d —, 2020 
Tenn. App. LEXIS 403 (Tenn. Ct. App. Sept. 9, 
2020), rev'd, — S.W.3d —, 2020 Tenn. LEXIS 
597 (Tenn. Dec. 16, 2020). 
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6. Double Jeopardy. 

Aggravated child abuse statute focuses on 
the act resulting in injury and the legislature 
did not intend for defendants charged with 
aggravated child abuse to be punished sepa- 
rately for each individual injury; instead, the 
unit of prosecution is the act that caused the 
injury. State v. Hendrix, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 304 (Tenn. Crim. App. 
May 14, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 481 (Tenn. Sept. 18, 2019). 

Defendant’s two convictions of aggravated 
child abuse violated double jeopardy principles 
and had to be merged, as the state failed to 
show that the victim’s rib one fracture and 
subdural hematoma were the result of separate 
and distinct acts. State v. Hendrix, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 304 (Tenn. 
Crim. App. May 14, 2019), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 481 (Tenn. Sept. 
18, 2019). 

Defendant’s dual convictions of aggravated 
child abuse resulting in serious bodily injury 
and child abuse presented a multiple descrip- 
tion claim; the evidence failed to show that the 
bruising was not part of the same transaction 
or occurrence as the rib fracture or subdural 
hematoma, and as child abuse was a lesser- 
included offense of aggravated child abuse, the 
court presumed that multiple convictions were 
not intended by the legislature and violated 
double jeopardy, and thus defendant’s convic- 
tion of child abuse had to merge. State v. 
Hendrix, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 304 (Tenn. Crim. App. May 14, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
481 (Tenn. Sept. 18, 2019). 

Dual convictions for aggravated child abuse 
in two counts of the indictment violated double 
jeopardy principles, and the imposition of dual 
convictions for those offenses rose to the level of 
plain error, because the counts charged the 
same act of abuse via different modalities; the 
remedy was not dismissal of one of the counts 
or a remand for a new trial but a merger of the 
jury verdicts for those counts. State v. Harris, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 708 
(Tenn. Crim. App. Nov. 5, 2019), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 236 (Tenn. 
Mar. 26, 2020). 

Proper unit of prosecution for aggravated 
child abuse offenses is “the act of abuse” rather 
than the injury inflicted. State v. Harris, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 708 
(Tenn. Crim. App. Nov. 5, 2019), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 236 (Tenn. 
Mar. 26, 2020). 


8. Evidence. 

Trial court did not err by admitting evidence 
regarding bruising on the five-year-old victim’s 
genital area because evidence that he suffered 
extensive bruising to his lower abdomen and 
genital area was highly relevant to the charge 
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of aggravated child abuse, regardless of 
whether those injuries contributed to the vic- 
tim’s death. State v. Cooke, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 550 (Tenn. Crim. App. 
July 23, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 761 (Tenn. Dec. 5, 2018). 


9. Evidence Sufficient. 

Evidence was sufficient to support defen- 
dant’s convictions of reckless homicide and ag- 
gravated child abuse because it showed that 
defendant was alone in the room with the 
five-year-old victim who suffered injuries that 
medical experts equated with having been in- 
jured in a car accident or while skydiving. State 
v. Cooke, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 550 (Tenn. Crim. App. July 23, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
761 (Tenn. Dec. 5, 2018). 

Evidence supported defendant’s convictions 
for second degree murder and aggravated child 
abuse because both a pediatrician, who treated 
the victim, and a forensic pathologist, who 
performed the victim’s autopsy, testified that 
the infant victim’s death was the result of 
physical abuse. Furthermore, defendant admit- 
ted to a jail inmate that defendant shook the 
victim multiple times because the victim would 
not stop crying and then threw the victim onto 
a mattress during which time the victim possi- 
bly hit the victim’s head on a wall. State v. 
Russell, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 581 (Tenn. Crim. App. Aug. 3, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
719 (Tenn. Nov. 14, 2018). 

Defendant’s conviction for aggravated child 
abuse was supported by evidence that defen- 
dant admitted to whipping the victim with his 
belt and the victim was covered in bruises from 
head to toe. State v. Patterson, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 736 (Tenn. Crim. 
App. Sept. 28, 2018), appeal denied, — S.W.3d 
—, 2019 Tenn. LEXIS 87 (Tenn. Jan. 18, 2019). 

Defendant’s conviction for aggravated child 
neglect was supported by evidence that a sub- 
dural bleed the size of the victim’s was surviv- 
able but required medical attention and defen- 
dant could not help but have known that the 
victim needed medical attention because he 
would not have been able to walk or function 
normally. State v. Patterson, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 736 (Tenn. Crim. App. 
Sept. 28, 2018), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 87 (Tenn. Jan. 18, 2019). 

Evidence supported defendant’s criminally 
negligent homicide and aggravated child ne- 
glect convictions because, based on defendant’s 
testimony, the jury could have found that de- 
fendant acted knowingly when defendant took 
medication, placed the infant victim in a bed in 
an unsafe sleeping environment, and fell asleep 
which resulted in the victim’s death. Moreover, 
the jury could have determined that defendant 
was criminally negligent in that the victim 
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should have known that the victim’s actions 
were a gross deviation from the standard of 
care. State v. Buchanan, — $.W.3d —, 2018 
Tenn. Crim. App. LEXIS 844 (Tenn. Crim. App. 
Nov. 15, 2018). 

Evidence was sufficient to support defen- 
dant’s conviction of first degree felony murder 
during the perpetration of aggravated child 
abuse because according to the medical exam- 
iner and the expert in child abuse the victim 
died of acute blunt force trauma, both physi- 
cians were adamant that the injuries were 
non-accidental and that they occurred within a 
very short window of time before the presenta- 
tion of symptoms, during that period of time the 
victim was in the sole care of defendant, and 
defendant failed to say anything before trial 
about the victim’s alleged fall from the bunkbed 
or his alleged fall onto the victim. State v. 
Bufford, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 416 (Tenn. Crim. App. July 12, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
537 (Tenn. Dec. 10, 2019). 

Evidence supported defendant’s aggravated 
child abuse conviction because an expert in 
forensic pathology, who performed the one- 
year-old victim’s autopsy, testified that the vic- 
tim, defendant’s stepchild, died from multiple 
blunt force injuries and because the jury heard 
recordings of defendant’s statements that were 
made during a police interview as to what 
happened. It was reasonable for the jury to 
conclude that defendant knowingly inflicted the 
victim’s extensive injuries, other than by acci- 
dental means, while in defendant’s sole care. 
State v. Batiz, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 721 (Tenn. Crim. App. Nov. 1, 
2019), review denied and ordered not pub- 
lished, — S.W.3d —, 2020 Tenn. LEXIS 140 
(Tenn. Mar. 26, 2020). 

Trial court did not err in finding that a 
mothers’ children were dependent and ne- 
glected, when one child was a victim of aggra- 
vated child abuse by the father, because the 
court considered the mother’s Alford plea to 
child endangerment in reaching its decision 
that the mother committed child endangerment 
as to the child and in concluding that the 
mother’s act of child endangerment resulted in 
serious bodily injury to the child as a doctor 
testified that the child suffered brain injuries a 
result of abusive head trauma. In re Treylynn 
T., — S.W.3d —, 2020 Tenn. App. LEXIS 403 
(Tenn. Ct. App. Sept. 9, 2020), rev’d, — S.W.3d 
—, 2020 Tenn. LEXIS 597 (Tenn. Dec. 16, 
2020). 

Rational trier of fact could have found beyond 
a reasonable doubt that defendant inflicted the 
injuries that led to the victim’s death because 
the evidence showed that the three-year-old 
victim died as a result of multiple blunt force 
trauma injuries, the victim sustained her inju- 
ries while in the defendant’s care, and while 
defendant insisted that the victim sustained 
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the injuries when she fell down the stairs, other 
evidence offered by the State sufficiently rebut- 
ted this statement. State v. Lowry, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 245 (Tenn. Crim. 
App. Apr. 15, 2020), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 581 (Tenn. Sept. 16, 
2020). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated child abuse be- 
cause the physician testified that all of the 
victim’s injuries were recent and non-acciden- 
tal and the overwhelming evidence showed that 
the victim was in the sole care of defendant 
when he received his injuries. State v. Groves, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 332 
(Tenn. Crim. App. May 12, 2020), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 510 
(Tenn. Sept. 16, 2020). 

Evidence was sufficient to support defen- 
dant’s convictions of aggravated child abuse 
because defendant handcuffed the victims to 
each other in a manner that allowed the hand- 
cuffs to continually tighten on their wrists, she 
hit the victim in the head with a rolling pin, 
causing him to fall to the ground bleeding, and 
she deprived the victims of food to the point of 
malnourishment. State v. Cox, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 584 (Tenn. Crim. 
App. Aug. 25, 2020). 

Court of Criminal Appeals erred in affirming 
the trial court’s grant of defendant’s motion for 
acquittal as to the charge of aggravated child 
neglect because a jury could have concluded 
that defendant knowingly neglected the child 
based on medical and scientific evidence that 
defendant died as a result of chronic malnutri- 
tion and dehydration. State v. Weems, 619 
S.W.3d 208, 2020 Tenn. LEXIS 601 (Tenn. Mar. 
3, 2021). 

Evidence was sufficient to support defen- 
dant’s convictions of first-degree felony murder 
and aggravated child abuse because an expert 
testified that it was impossible that the victim’s 
injuries occurred while he was a patient at the 
hospital, that he died within minutes to a 
couple of hours of receiving his injuries, and 
both experts testified that the injuries were 
non-accidental. State v. Huse, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 102 (Tenn. Crim. 
App. Mar. 23, 2021). 


10. Evidence Insufficient. 

Judgment of acquittal for aggravated child 
neglect was properly granted as the evidence 
was insufficient to prove that defendant know- 
ingly did not feed the child or knowingly ne- 
glected her because defendant steadfastly 
claimed that she fed the child; the daycare 
provider testified that, when she saw the child 
a few days before her death, the child was sick 
but that she did not look like she did in the 
autopsy pictures; defendant’s mother testified 
that the child was sick with a cold but other- 
wise appeared to be okay; and a medical exam- 
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iner testified that she was not provided with a 
history of the child’s being sick during the week 
before her death when she performed the au- 
topsy and issued her report stating the cause of 
death was homicide. State v. Weems, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 8 (Tenn. 
Crim. App. Jan. 10, 2020). 


11. Sentencing. 

Trial court did not abuse its discretion in 
sentencing defendant to concurrent, within- 
range sentences for second degree murder and 
aggravated child abuse convictions because the 
court did not err in considering a jail inmate’s 
testimony of defendant’s confession in imposing 
the sentences. Although the court misapplied 
the enhancement factor that the personal inju- 
ries suffered by the victim were particularly 
great to defendant’s aggravated child abuse 
conviction, the court did not wholly depart from 
the statutes in applying enhancement factors. 
State v. Russell, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 581 (Tenn. Crim. App. Aug. 3, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 719 (Tenn. Nov. 14, 2018). 


12. Indictments. 

Defendant could not establish the prerequi- 
sites to plain error review as to the State’s 
election of offenses because the State at- 
tempted to differentiate between the six counts 
of child abuse by using both the injuries in- 
flicted upon the victim and the modalities used 
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to inflict those injuries; the method of differen- 
tiation utilized was sufficient to ensure the 
jurors utilized the same set of factors to convict 
defendant of aggravated child abuse and of 
facilitation of aggravated child abuse. State v. 
Harris, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 708 (Tenn. Crim. App. Nov. 5, 2019), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
236 (Tenn. Mar. 26, 2020). 

Because the deficiency in the election of of- 
fenses for a count in the indictment charging 
defendant with aggravated child abuse was not 
harmless beyond a reasonable doubt, defen- 
dant’s conviction was reverse and the case was 
remanded for a new trial. State v. Harris, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 708 
(Tenn. Crim. App. Nov. 5, 2019), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 236 (Tenn. 
Mar. 26, 2020). 

Defendant’s conviction for aggravated child 
abuse as charged in one count of the indictment 
was reversed because the State’s election of 
offenses was insufficient to safeguard his con- 
stitutional right to a unanimous verdict; the 
election for that count contained insufficient 
information, such as a specific date, modality of 
abuse, or significant detail to allow the jury to 
differentiate the act of abuse alleged from the 
offenses described in the other counts. State v. 
Harris, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 708 (Tenn. Crim. App. Nov. 5, 2019), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
236 (Tenn. Mar. 26, 2020). 


39-15-404. Enticing minor to purchase alcoholic beverages or beer — 
Giving or purchasing of alcoholic beverages or beer for 
minor — Allowing underage consumption of alcoholic 
beverages, wine, or beer. 


(a) Except as provided in § 39-15-413: 

(1) It is an offense for a person to persuade, entice or send a minor to any 
place where alcoholic beverages, as defined in § 57-3-101(a)(1)(A), or beer, as 
defined in § 57-5-101(b), are sold, to buy or otherwise procure alcoholic 
beverages or beer in any quantity, for the use of the minor, or for the use of 


any other person; 


(2) It is an offense for a person to give or buy alcoholic beverages or beer 
for or on behalf of any minor or to cause alcohol to be given or bought for or 
on behalf of any minor for any purpose; and 

(3)(A) It is an offense for any owner, occupant, or other person having a 

lawful right to the exclusive use and enjoyment of property to knowingly 

allow a person to consume alcoholic beverages, wine, or beer on the 
property if the owner, occupant, or other person knows that the person 


consuming is a minor; 


(B) It is an affirmative defense to prosecution under subdivision 
(a)(3)(A) that the defendant acted upon a reasonably held belief that the 
minor was twenty-one (21) years of age or older; 
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(C) Subdivision (a)(3)(A) does not apply to consumption or possession of 
a de minimis quantity of alcohol or wine by a minor as permitted by 
§ 1-3-113(b)(2); 
(D) This subdivision (a)(3) does not affect: | 

(i) Standards for imposing civil liability pursuant to §§ 57-10-101 
and 57-10-102; 

(ii) Standards, established pursuant to § 37-1-156(a), for imposing 
criminal liability on adults who contribute or encourage the delinquency 
or unruly behavior of a child, as defined in § 37-1-102(b); or 

(iii) Standards, established pursuant to § 39-11-404, for imposing 
criminal liability on corporations. 

(b) As used in this section, “minor” means a person under twenty-one (21) 
years of age. 

(c) It is an affirmative defense to prosecution under this section that any 
person accused of giving or buying alcoholic beverages or beer for a minor acted 
upon a reasonably held belief that the minor was of legal age. The belief may 
be acquired by virtue of the minor making a false statement or presenting false 
identification that indicates that the minor is twenty-one (21) years of age or 
older. 

(d) Aviolation of subsection (a) is a Class A misdemeanor with a mandatory 
minimum fine of one thousand dollars ($1,000), and in addition to the penalties 
authorized by § 40-35-111, the offender shall be sentenced to one hundred 
(100) hours of community service work. In addition to the penalties established 
in this subsection (d), the court having jurisdiction over the offender may, in its 
discretion, prepare and send an order for denial of the offender’s driving 
privileges to the department of safety, driver control division. The offender may 
apply to the court for a restricted driver license, which may be issued in 
accordance with § 55-50-502. In the event an offender does not possess a valid 
driver license, the court having jurisdiction over the offender may, in its 
discretion, increase the offender’s sentence to a maximum of two hundred (200) 
hours of community service work. 

(e) If a person engages in conduct that violates this section, as well as any 
other section, nothing in this section shall be construed to prohibit the 
prosecution and conviction of the person under this section or any other 
applicable section. 

(f) Nothing in this section shall be construed to affect §§ 57-10-101 and 
57-10-102 in any way whatsoever. 


History. 
Acts 1989, ch. 591, § 1; 2006, ch. 900, § 1; 
2009, ch. 564, § 1; 2021, ch. 430, §§ 1, 2. 


Amendments. 

The 2021 amendment deleted former 
(a)(3)(A) which read: “As used in this subdivi- 
sion (a)(3), ‘underage adult’ means a person 
who is at least eighteen (18) years of age but 
less than twenty-one (21) years of age;”; redes- 
ignated former (a)(3)(B) - (a)(3)(E) as (a)(3)(A) - 
(a)(8)(D) and made related internal reference 
corrections; substituted “a minor” for “an un- 
derage adult” and “the minor” for “the under- 


age adult” throughout (a)(3); in (a)(3)(A), sub- 
stituted “; provided, that” for “if” and deleted “, 
at the time of the offense,” following “knows 
that”; substituted “This subdivisions (a)(3) does 
not affect” for “Nothing in this subdivision 
(a)(3) shall be construed, in any way whatso- 
ever, to affect” in the introductory language of 
(a)(3)(D); substituted “pursuant to §§ 57-10- 
101 and 57-10-102” for “on social hosts pursu- 
ant to § 57-10-101” in (a)(3)(D)(i); and substi- 
tuted “with a mandatory minimum fine of one 
thousand dollars ($1,000), and” for “and,” in the 
first sentence of (d). 
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Effective Dates. 
Acts 2021, ch. 430 § 4. July 1, 2021. 


39-15-407. Definitions for §§ 39-15-407 — 39-15-4138. 


As used in §§ 39-15-407 — 39-15-413: 
(1) “Disseminate” means to sell, offer to sell, give or otherwise transfer; 
(2) “Hemp” means the plant Cannabis sativa L. and any part of that 
plant, including the seeds thereof, and all derivatives, extracts, cannabi- 
noids, isomers, acids, salts, and salts of isomers, whether growing or not, 
with a delta-9 tetrahydrocannabinol (THC) concentration of not more than 


three tenths of one percent (0.3 %) on a dry weight basis; 
(3) “Minor” means any person under eighteen (18) years of age or, in the 
case of alcoholic beverages or smoking material, any person under twenty- 


one (21) years of age; 


(4) “Purchase” means to buy, attempt to buy, or offer to buy; 

(5) “Smoking material” means tobacco or hemp that is offered for sale to 
the public with the intention that it is consumed by smoking, as well as any 
noncombustible product containing nicotine or any other substance intended 
for use in a vapor product as defined in § 39-17-1508; and 

(6) “Smoking paraphernalia” means a cigarette holder, cigarette papers, 
smoking pipe, water pipe, vapor product as defined in § 39-17-1503, or other 
item that is designated primarily to hold smoking material while the 


smoking material is being smoked. 


History. 
Acts 1989, ch. 591, § 1; 1994, ch. 872, § 11; 
2019, ch. 303, § 1; 2020, ch. 732, §§ 3-5. 


Amendments. 

The 2019 amendment added the definitions 
for “hemp” and “smoking material”. 

The 2020 amendment, effective January 1, 
2021, inserted “or smoking material” in the 
definition of “Minor”; inserted “as well as any 


noncombustible product containing nicotine or 
any other substance intended for use in a vapor 
product as defined in § 39-17-1503” in the 
definition of “Smoking material”; and inserted 
“ vapor product as defined in § 39-17- 1503,” in 
the definition of “Smoking paraphernalia”. 


Effective Dates. 
Acts 2019, ch. 303, § 17. July 1, 2019. 
Acts 2020, ch. 732, § 25. January 1, 2021. 


39-15-409. Acquisition of smoking paraphernalia by minor prohibited. 


A minor shall not, directly or indirectly, purchase or acquire smoking 
paraphernalia. Any minor purchasing or acquiring smoking paraphernalia is 
subject to juvenile proceedings; provided, that a violation of this section by a 
minor who is eighteen (18) years of age or older is a Class C misdemeanor and 
such minor is subject to the jurisdiction of the appropriate general sessions 


court. 


History. 
Acts 1989, ch. 591, § 1; 1990, ch. 980, § 7; 
1994, ch. 872, § 11; 2020, ch. 732, § 23. 


Amendments. 

The 2020 amendment, effective January 1, 
2021, in the second sentence, added “; provided, 
that a violation of this section by a minor who is 
eighteen (18) years of age or older is a Class C 
misdemeanor and such minor is subject to the 


jurisdiction of the appropriate general sessions 
court.” 


Effective Dates. 
Acts 2020, ch. 732, § 25. January 1, 2021. 


Cross-References. 
Penalty for Class C misdemeanor, § 40-35- 
ToT. 
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39-15-410. Identification containing proof of age. 


(a) A person contemplating the dissemination of smoking paraphernalia to 
an individual whom the person believes or has reason to believe may be a 
minor shall demand identification containing proof of age from the individual. 
Failure to do so is a Class C misdemeanor. 

(b) A minor who presents identification pursuant to subsection (a) other 
than the minor’s own, or that does not contain the individual’s correct age or 
date of birth, is subject to juvenile court proceedings; provided, that a violation 
of this subsection (b) by a minor who is eighteen (18) years of age or older is a 
Class C misdemeanor and such minor is subject to the jurisdiction of the 
appropriate general sessions court. 


History. subsection (b) by a minor who is eighteen (18) 
Acts 1989, ch. 591, § 1; 1994, ch. 872, § 11; years of age or older is a Class C misdemeanor 
2020, ch. 7382, $ 24. and such minor is subject to the jurisdiction of 


the appropriate general sessions court” in (b). 
Amendments. Pprep 6 


The 2020 amendment, effective January 1, Effective Dates. 
2021, added “; provided, that a violation of this Acts 2020, ch. 732, § 25. January 1, 2021. 


39-15-413. Law enforcement efforts. 


(a)(1) It is not a violation of §§ 39-15-404, 39-15-410, 39-17-401 — 39-17-427, 

39-17-602, 39-17-603, 39-17-901 — 39-17-908, 39-17-911, 39-17-914, 39-17- 

918, 39-17-1003 — 39-17-1005, 39-17-1501 — 39-17-1508, or any other 

offense providing a prohibition for use of or sales to a minor or person under 

twenty-one (21) years of age, for a law enforcement officer to use or send a 

person. under twenty-one (21) years of age to purchase smoking material, 

smoking paraphernalia, any smokeless tobacco product, alcohol, or illegal 
drugs, or to send a minor to purchase a state lottery ticket or share or any 
other prohibited material, for the purpose of aiding in the enforcement of 

laws prohibiting sales to or use of minors or persons under twenty-one (21) 

years of age so long as the law enforcement officer has obtained the prior 

written approval of the minor’s parent or legal guardian or the person under 
twenty-one (21) years of age if that person is not a minor. 

(2) It is not a violation of § 39-15-404, § 39-15-410, or §§ 39-17-1501 — 
39-17-1508, or any other statute prohibiting the use, possession or sales of 
alcohol, beer, lottery tickets, tobacco products, smokeless tobacco or smoking 
material or paraphernalia to a minor or a person under twenty-one (21) 
years of age, for a merchant in the business of selling alcohol, beer, lottery 
tickets, tobacco products, smokeless tobacco or smoking material or para- 
phernalia, to use or send a minor, or in the case of alcohol, beer, tobacco 
products, smokeless tobacco, or smoking material or paraphernalia, a person 
under twenty-one (21) years of age, to purchase any such product for the 
purpose of aiding in the enforcement of laws and policies prohibiting sales by 
the merchant at the merchant’s place of business and preventing sales of 
such products to or use by individuals under age from occurring. 

(b) Prior to using a minor to perform illegal or delinquent acts for the 
purposes of aiding in the enforcement of the laws of this state as permitted by 
this section, the law enforcement officer or merchant shall obtain the written 
approval of the minor’s parent or legal guardian; provided, however, that the 
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consent of the minor’s parent or legal guardian shall not be required if the 
person used to make any such purchase is eighteen (18) years of age or older. 

(c) In order to use a minor, or in the case of alcohol, beer, tobacco products, 
smokeless tobacco, or smoking material or paraphernalia, a person under 
twenty-one (21) years of age, for any of the purposes permitted by this section, 
the requirements of this subsection (c) shall apply. 

(1) The minor or person under twenty-one (21) years of age shall not: 

(A) Purposely disguise the person’s appearance so as to misrepresent 
the person’s actual age; and 

(B) Make statements designed to trick, mislead, encourage or confuse 
the employee. 

(2) The minor or person under twenty-one (21) years of age shall: 

(A) Be photographed, both before and after the law enforcement or 
merchant-initiated use of the person, for the purpose of creating a record 
of the person’s appearance during the time of the permitted use of the 
person; 

(B) Except only for those questions relating to the person’s employment 
or purpose for engaging in the conduct, respond truthfully to all questions 
posed by the location employee, including, but not limited to, inquiries 
concerning the person’s age; and 

(C) If identification is demanded by the location employee, produce only 
a valid state-issued card, which indicates the person’s actual date of birth. 

(d) No prosecution for the violation of any statute prohibiting the sale of 
beer for off-premises consumption to a person under twenty-one (21) years of 
age shall be commenced, if the prosecution is based upon the use of a person 
under twenty-one (21) years of age, as authorized by this section, unless the 
person or the law enforcement officer supervising the person obtains the name 
of the permit holder and the employee of the permit holder from whom the beer 
was purchased or attempted to be purchased. All “stings” shall be conducted in 
accordance to state law in order to be valid. In addition, within ten (10) days 
of the date the action occurred, the law enforcement officer shall notify the 
permit holder in writing, either by mail or hand delivery, indicating: 

(1) That an action recently occurred in which a person under twenty- 
one (21) years of age was used to purchase or attempt to purchase beer for 
off-premises consumption; 

(2) The date and location of the action; 

(3) The name of the permit holder and the employee from whom the 
beer was purchased or attempted to be purchased; and 

(4) Whether the person was successful in making the purchase. 


History. 

Acts 1989, ch. 591, § 1; 1990, ch. 1030, § 27; 
1990, ch. 1092, § 9; 1992, ch. 802,§ 1; 1994, ch. 
872, § 11; 2003, ch. 198, §§ 1, 2; 2003, ch. 297, 
§§ 9, 10; 2006, ch. 864, § 13; 2007, ch. 73, § 1; 
2013, ch. 319, § 1; 2020, ch. 732, §§ 6-8. 


Amendments. 

The 2020 amendment, effective January 1, 
2021, in (a)(1), inserted “or person under 
twenty-one (21) years of age,” deleted “minor, or 


in the case of alcohol a” following “enforcement 
officer to use or send a”, inserted “or to send a 
minor to purchase a”, inserted "or persons un- 
der twenty-one (21) years of age” and substi- 
tuted “guardian or the person under twenty- 
one (21) years of age if that person is not a 
minor.” for “guardian. The consent of the mi- 
nor’s parent or legal guardian shall not be 
required where the person is eighteen (18) 
years of age or older.”; and in (a)(2) and the 
introductory language of (c), substituted “alco- 
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hol, beer, tobacco products, smokeless tobacco, Effective Dates. 
or smoking material or paraphernalia,” for “al- Acts 2020, ch. 732, § 25. January 1, 2021. 
cohol or beer,”. 


PART 5 
ELDERLY AND VULNERABLE ADULTS 


39-15-501. Part definitions. [Effective until October 1, 2021. See the 
version effective on October 1, 2021.] 


As used in this part, unless the context otherwise requires: 

(1) “Abandonment” means the knowing desertion or forsaking of an 
elderly or vulnerable adult by a caregiver under circumstances in which 
there is a reasonable likelihood that physical harm could occur; 

(2) “Abuse” means the infliction of physical harm; 

(3) “Adult protective services” means the division of adult protective 
services of the department of human services; 

(4) “Caregiver”: 

(A) Means a relative or a person who has a legal duty to provide care, 
or who has assumed such duty by contract or conduct that a reasonable 
person would interpret as an assumption of the responsibility for an 
elderly or vulnerable adult’s care; and 

(B) Does not include a financial institution as a caregiver of property, 
funds, or other assets unless the financial institution has entered into an 
agreement, or has been appointed by a court of competent jurisdiction, to 
act as a trustee with regard to the property of the adult; 

(5) “Confinement”: 

(A) Means the knowing and unreasonable restriction of movement of an 
elderly or vulnerable adult by a caregiver; 

(B) Includes, but is not limited to: 

(i) Placing a person in a locked room; 

(ii) Involuntarily separating a person from the person’s living area; 

(iii) The use of physical restraining devices on a person; or 

(iv) The provision of unnecessary or excessive medications to a 
person; and 

(C) Does not include the use of the methods or devices described in 
subdivision (5)(B) if used in a licensed facility in a manner that conforms 
to state and federal standards governing confinement and restraint; 

(6) “Elderly adult” means a person seventy (70) years of age or older; 

(7) “Financial exploitation” means: 

(A) The use of deception, intimidation, undue influence, force, or threat 
of force to obtain or exert unauthorized control over an elderly or 
vulnerable adult’s property with the intent to deprive the elderly or 
vulnerable adult of property; 

(B) The breach of a fiduciary duty to an elderly or vulnerable adult by 
the person’s guardian, conservator, or agent under a power of attorney 
which results in an appropriation, sale, or transfer of the elderly or 
vulnerable adult’s property; or 
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(C) The act of obtaining or exercising control over an elderly or 
vulnerable adult’s property, without receiving the elderly or vulnerable 
adult’s effective consent, by a caregiver committed with the intent to 
benefit the caregiver or other third party; 

(8)(A) “Neglect” means: 

(i) The failure of a caregiver to provide the care, supervision, or 
services necessary to maintain the physical health of an elderly or 
vulnerable adult, including, but not limited to, the provision of food, 
water, clothing, medicine, shelter, medical services, a medical treatment 
plan prescribed by a healthcare professional, basic hygiene, or supervi- 
sion that a reasonable person would consider essential for the well- 
being of an elderly or vulnerable adult; 

(ii) The failure of a caregiver to make a reasonable effort to protect an 
elderly or vulnerable adult from abuse, sexual exploitation, neglect, or 
financial exploitation by others; 

(ii) Abandonment; or 

(iv) Confinement; and 
(B) Neglect can be the result of repeated conduct or a single incident; 

(9) “Physical harm” means physical pain or injury, regardless of gravity or 
duration; 

(10) “Relative” means a spouse; child, including stepchild, adopted child, 
or foster child; parent, including stepparent, adoptive parent, or foster 
parent; sibling of the whole or half-blood; step-sibling; grandparent, of any 
degree; grandchild, of any degree; and aunt, uncle, niece, and nephew, of any 
degree, who: 

(A) Resides with or has frequent or prolonged contact with the elderly 
or vulnerable adult; and 

(B) Knows or reasonably should know that the elderly or vulnerable 
adult is unable to adequately provide for the adult’s own care or financial 
resources; 

(11) “Serious physical harm” means physical harm of such gravity that: 

(A) Would normally require medical treatment or hospitalization; 

(B) Involves acute pain of such duration that it results in substantial 
suffering; 

(C) Involves any degree of prolonged pain or suffering; or 

(D) Involves any degree of prolonged incapacity; 

(12) “Serious psychological injury” means any mental harm that would 
normally require extended medical treatment, including hospitalization or 
institutionalization, or mental harm involving any degree of prolonged 
incapacity; 

(13) “Sexual exploitation” means an act committed upon or in the pres- 
ence of an elderly or vulnerable adult, without that adult’s effective consent, 
for purposes of sexual gratification. “Sexual exploitation” includes, but is not 
limited to, fondling; exposure of genitals to an elderly or vulnerable adult; 
exposure of sexual acts to an elderly or vulnerable adult; exposure of an 
elderly or vulnerable adult’s sexual organs; an intentional act or statement 
by a person intended to shame, degrade, humiliate, or otherwise harm the 
personal dignity of an elderly or vulnerable adult; or an act or statement by 
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a person who knew or should have known the act or statement would cause 
shame, degradation, humiliation, or harm to the personal dignity of an 
elderly or vulnerable adult. “Sexual exploitation” does not include any act 
intended for a valid medical purpose, or any act reasonably intended to be a 
normal caregiving act, such as bathing by appropriate persons at appropri- 
ate times; and 

(14) “Vulnerable adult” means a person eighteen (18) years of age or older 
who, because of intellectual disability or physical dysfunction, is unable to 
fully manage the person’s own resources, carry out all or a portion of the 
activities of daily living, or fully protect against neglect, exploitation, or 


hazardous or abusive situations without assistance from others. 


History. 
Acts 2017, ch. 466, § 2; 2018, ch. 1050, § 2; 
2019, ch. 474, §§ 2-4. 


Compiler’s Notes. 

Acts 2019, ch. 474, § 1 provided that the act 
shall be known and may be cited as the “Elderly 
and Vulnerable Adult Protection Act of 2019.” 


Amendments. 

The 2019 amendment, effective January 1, 
2020, added the definitions of “abuse”, “serious 
psychological injury”, and “sexual exploitation”; 


in (C) of the definition of “financial exploita- 
tion”, inserted “, without receiving the elderly 
or vulnerable adult’s effective consent,” and 
substituted “the intent” for “intent”; and sub- 
stituted “from abuse, sexual exploitation, ne- 
glect, or financial exploitation” for “from ne- 
glect or financial exploitation” in (A)(ii) of the 
definition of “neglect”. 


Effective Dates. 

Acts 2019, ch. 474, § 18. January 1, 2020; 
provided that for purposes of promulgating 
rules, the act took effect May 24, 2019. 


39-15-501. Part definitions. [Effective on October 1, 2021. See the 
version effective until October 1, 2021.] 


As used in this part, unless the context otherwise requires: 

(1) “Abandonment” means the knowing desertion or forsaking of an elderly 
or vulnerable adult by a caregiver under circumstances in which there is a 
reasonable likelihood that physical harm could occur; 

(2) “Abuse” means the infliction of physical harm; 

(3) “Adult protective services” means the division of adult protective 
services of the department of human services; 


(4) “Caregiver”: 


(A)(t) Means a relative or person who has a legal duty to provide care for 
an elderly or vulnerable adult, whether such duty arises by the relative or 
person’s claim or conduct, contract, or in any other fashion; or 

(it) Means a person who is married to or in a dating, romantic, or 
sexual relationship with someone who qualifies as a caregiver under 
subdivision (4)(A)(i) and resides with or has regular contact with the 


elderly or vulnerable adult; and 


(B) Does not include a financial institution as a caregiver of property, 
funds, or other assets unless the financial institution has entered into an 
agreement, or has been appointed by a court of competent jurisdiction, to 
act as a trustee with regard to the property of the adult; 


(5) “Confinement”: 


(A) Means the knowing and unreasonable restriction of movement of an 
elderly or vulnerable adult by a caregiver; 
(B) Includes, but is not limited to: 
(i) Placing a person in a locked room; 
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(it) Involuntarily separating a person from the person’s living area; 

(iit) The use of physical restraining devices on a person; or 

(tv) The provision of unnecessary or excessive medications to a person; 
and 
(C) Does not include the use of the methods or devices described in 

subdivision (5)(B) if used in a licensed facility in a manner that conforms 
to state and federal standards governing confinement and restraint; 

(6) “Elderly adult” means a person seventy (70) years of age or older; 

(7) “Financial exploitation” means: 

(A) The use of deception, intimidation, undue influence, force, or threat 
of force to obtain or exert unauthorized control over an elderly or vulnerable 
adult’s property with the intent to deprive the elderly or vulnerable adult of 
property; 

(B) The breach of a fiduciary duty to an elderly or vulnerable adult by 
the person’s guardian, conservator, or agent under a power of attorney 
which results in an appropriation, sale, or transfer of the elderly or 
vulnerable adult’s property; or 

(C) The act of obtaining or exercising control over an elderly or vulner- 
able adult’s property, without receiving the elderly or vulnerable adult’s 
effective consent, by a caregiver or accomplice committed with the intent to 
benefit the caregiver or other third party; 

(8)(A) “Neglect” means: 

(i) The failure of a caregiver to provide the care, supervision, or 
services necessary to maintain the physical health of an elderly or 
vulnerable adult, including, but not limited to, the provision of food, 
water, clothing, medicine, shelter, medical services, a medical treatment 
plan prescribed by a healthcare professional, basic hygiene, or supervi- 
ston that a reasonable person would consider essential for the well-being 
of an elderly or vulnerable adult; 

(it) The failure of a caregiver to make a reasonable effort to protect an 
elderly or vulnerable adult from abuse, sexual exploitation, neglect, or 
financial exploitation by others; 

(iit) Abandonment; or 

(iv) Confinement; and 
(B) Neglect can be the result of repeated conduct or a single incident; 

(9) “Physical harm” means an action, regardless of gravity or duration, 


that: 


(A) Causes pain or injury; or 
(B) Would cause a reasonable person to suffer pain or injury; 
(10) “Relative” means a current or former spouse; child, including step- 


child, adopted child, or foster child; parent, including stepparent, adoptive 
parent, or foster parent; sibling of the whole or half-blood; step-sibling; 
grandparent, of any degree; grandchild, of any degree; and aunt, uncle, niece, 
and nephew, of any degree, who: 


(A) Resides with or has frequent or prolonged contact with the elderly or 
vulnerable adult; and 

(B) Knows or reasonably should know that the elderly or vulnerable 
adult is unable to adequately provide for the adult’s own care or financial 
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resources; 

(11) “Serious physical harm” means physical harm of such gravity that: 

(A) Would normally require medical treatment or hospitalization; 

(B) Involves acute pain of such duration that it results in substantial 
suffering; 

(C) Involves any degree of prolonged pain or suffering; or 

(D) Involves any degree of prolonged incapacity; 

(12) “Serious psychological injury” means any mental harm that would 
normally require extended medical treatment, including hospitalization or 
institutionalization, or mental harm involving any degree of prolonged 
incapacity; 

(13) “Sexual exploitation” means an act committed upon or in presence of 
an elderly or vulnerable adult, without that adult’s effective consent, that is 
committed for the purpose of sexual arousal or gratification, or for the 
purpose of dissemination to others by a person who knew or should have 
known the act would offend or embarrass a reasonable person. “Sexual 
exploitation” includes, but is not limited to, sexual contact, as defined in 
§ 39-13-501; exposure of genitals to an elderly or vulnerable adult; exposure 
of sexual acts to an elderly or vulnerable adult; exposure of an elderly or 
vulnerable adult’s sexual organs; an intentional act or statement by a person 
intended to shame, degrade, humiliate, or otherwise harm the personal 
dignity of an elderly or vulnerable adult; or an act or statement by a person 
who knew or should have known the act or statement would cause shame, 
degradation, humiliation, or harm to the personal dignity of an elderly or 
vulnerable adult. “Sexual exploitation” does not include any act intended for 
a valid medical purpose, or any act reasonably intended to be a normal 
caregiving act, such as bathing by appropriate persons at appropriate times; 
and 7 

(14) “Vulnerable adult” means a person eighteen (18) years of age or older 
who, because of intellectual disability or physical dysfunction, is unable to 
fully manage the person’s own resources, carry out all or a portion of the 
activities of daily living, or fully protect against neglect, exploitation, or 
hazardous or abusive situations without assistance from others. 


History. 
Acts 2017, ch. 466, § 2; 2018, ch. 1050, § 2; 
2019, ch. 474, §§ 2-4; 2021, ch. 500, §§ 5-10. 


Compiler’s Notes. 

Acts 2019, ch. 474, § 1 provided that the act 
shall be known and may be cited as the “Elderly 
and Vulnerable Adult Protection Act of 2019.” 

Acts 2021, ch. 500, § 1 provided that the act 
is known and may be cited as the “Safe Seniors 
Act of 2021”. 


Amendments. 

The 2019 amendment, effective January 1, 
2020, added the definitions of “abuse”, “serious 
psychological injury”, and “sexual exploitation”; 
in (C) of the definition of “financial exploita- 
tion”, inserted “, without receiving the elderly 
or vulnerable adult’s effective consent,” and 
substituted “the intent” for “intent”; and sub- 


stituted “from abuse, sexual exploitation, ne- 
glect, or financial exploitation” for “from ne- 
glect or financial exploitation” in (A)(ii) of the 
definition of “neglect”. 

The 2021 amendment rewrote (4)(A), which 
read: “Means a relative or a person who has a 
legal duty to provide care, or who has assumed 
such duty by contract or conduct that a reason- 
able person would interpret as an assumption 
of the responsibility for an elderly or vulnerable 
adult’s care; and”; in (7)(C), inserted “or accom- 
plice”; rewrote (9), which read: “‘Physical harm’ 
means physical pain or injury, regardless of 
gravity or duration;”; in (10), substituted 
“means a current or former spouse” for “means 
a spouse”; rewrote the first sentence of (13), 
which read: ““‘Sexual exploitation’ means an act 
committed upon or in the presence of an elderly 
or vulnerable adult, without that adult’s effec- 
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tive consent, for purposes of sexual gratifica- 
tion; and in (13), substituted “sexual contact, as 
defined in § 39-13-501” for “fondling”. 


Effective Dates. 
Acts 2019, ch. 474, § 18. January 1, 2020; 


39-15-504 


provided that for purposes of promulgating 
rules, the act took effect May 24, 2019. 

Acts 2021, ch. 500, § 19. October 1, 2021; 
provided, that for the purposes of rulemaking, 
the act took effect May 25, 2021. 


39-15-502. Offense of financial exploitation of elderly or vulnerable 


person. 


NOTES TO DECISIONS 


1. Defense Counsel As Necessary Wit- 
ness. 

Trial court did not abuse its discretion by 
granting the state’s motion to disqualify defen- 
dant’s trial counsel on the ground that counsel 
was a necessary witness in the prosecution of 
defendant for exploiting an adult because coun- 
sel’s testimony was material and relevant, as 


defendant from the victim and a power of 
attorney with healthcare giving defendant 
power of attorney over the victim’s affairs, and 
he received payment from defendant on a credit 
card that the victim jointly owned with defen- 
dant. State v. Spears, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 548 (Tenn. Crim. App. July 
23, 2018). 


he prepared a quitclaim deed giving property to 


39-15-504. Hearing to preserve testimony of victim. [Effective until 
October 1, 2021. See the version effective on October 1, 
2021.] 


In cases where an alleged offense under this part or under title 71, chapter 
6, part 1 has been committed against an elderly or vulnerable adult, upon the 
state’s motion, the court shall conduct a hearing to preserve the testimony of 
the victim within sixty (60) days of the defendant’s initial court appearance 
whether the case originates in general sessions court or criminal court. 


History. 
Acts 2017, ch. 466, § 2. 


39-15-504. Preservation of testimony of victim. [Effective on October 
1, 2021. See the version effective until October 1, 2021.] 


In a case where an alleged offense under this part has been committed against 
an elderly or vulnerable adult, the state may make a motion that the testimony 
of the victim be preserved. Upon the filing of the motion, the court shall set a 
hearing on that motion within fifteen (15) days. At the hearing, the court shall 
set a date for the deposition of the victim to be taken. The date for the deposition 
of the victim must be within sixty (60) days of the filing of the original motion. 
Rule 15 of the Tennessee Rules of Criminal Procedure governs the manner by 
which the court is to proceed. It is presumed that a victim under this part needs 
to have testimony preserved. Rule 15 of the Tennessee Rules of Criminal 
Procedure governs all other motions to preserve testimony of a witness, made by 
either party. 


History. is known and may be cited as the “Safe Seniors 
Acts 2017, ch. 466, § 2; 2021, ch. 500,§ 11. Act of 2021”. 
Compiler’s Notes. Amendments. 


Acts 2021, ch. 500, § 1 provided that the act The 2021 amendment rewrote the section, 


39-15-505 


which read: “In cases where an alleged offense 
under this part or under title 71, chapter 6, part 
1 has been committed against an elderly or 
vulnerable adult, upon the state’s motion, the 
court shall conduct a hearing to preserve the 
testimony of the victim within sixty (60) days of 
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whether the case originates in general sessions 
court or criminal court.” 


Effective Dates. 
Acts 2021, ch. 500, § 19. October 1, 2021; 
provided, that for the purposes of rulemaking, 


the defendant’s initial court appearance the act took effect May 25, 2021. 


39-15-505. Victim’s inability to attend judicial proceedings — Affidavit 
— Out-of-court deposition. [Effective until October 1, 2021. 
See version effective on October 1, 2021.] 


(a) An elderly or vulnerable adult victim’s inability to attend judicial 
proceedings due to illness, or other mental or physical disability, shall be 
considered exceptional circumstances upon the state’s motion to preserve 
testimony pursuant to Rule 15 of the Tennessee Rules of Criminal Procedure. 

(b) The court shall consider an affidavit executed by the elderly or vulner- 
able adult’s treating physician stating that the elderly or vulnerable adult is 
unable to attend court due to illness or other mental or physical disability as 
prima facie evidence of the need to preserve witness testimony by the taking of 
the adult’s out-of-court deposition. 

(c) The court shall order the defendant’s attendance to the out-of-court 
deposition. The defendant may waive the defendant’s attendance in writing. 


History. 
Acts 2017, ch. 466, § 2. 


39-15-505. Victim’s inability to attend judicial proceedings — Affidavit 
— QOut-of-court deposition. [Effective on October 1, 2021. 
See version effective until October 1, 2021.] 


(a) An elderly or vulnerable adult victim’s inability to attend judicial 
proceedings due to illness, or other mental or physical disability, shall be 
considered exceptional circumstances upon the state’s motion to preserve 
testimony pursuant to Rule 15 of the Tennessee Rules of Criminal Procedure. 
The state may request the motion in any court, juvenile, general sessions, 
criminal, or circuit, having jurisdiction over the accused and may initiate the 
motion at any stage of the proceedings after the accused’s initial appearance. 

(b) The court shall consider an affidavit executed by the elderly or vulnerable 
adult’s treating physician stating that the elderly or vulnerable adult is unable 
to attend court due to illness or other mental or physical disability as prima 
facie evidence of the need to preserve witness testimony by the taking of the 
adult’s out-of-court deposition. 

(c) The court shall order the defendant’s attendance to the out-of-court 
deposition. The defendant may waive the defendant’s attendance in writing. 


History. 
Acts 2017, ch. 466, § 2; 2021, ch. 500, § 12. 


Compiler’s Notes. 

Acts 2021, ch. 500, § 1 provided that the act 
is known and may be cited as the “Safe Seniors 
Act of 2021”. 


Amendments. 
The 2021 amendment added the last sen- 
tence in (a). 


Effective Dates. 
Acts 2021, ch. 500, § 19. October 1, 2021; 
provided, that for the purposes of rulemaking, 
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| 39-15-506. Placement on registry — Fine. [Effective until October 1, 
2021. See version effective on October 1, 2021.] 


(a)(1) Following a conviction for a violation of § 39-15-502, § 39-15-507(b)- 
(c), § 39-15-508, § 39-15-510, § 39-15-511, or § 39-15-512, or at the discre- 
tion of the court for a conviction of § 39-15-507(d), the clerk of the court shall 
notify the department of health of the conviction by sending a copy of the 
judgment in the manner set forth in § 68-11-1003 for inclusion on the 
registry pursuant to title 68, chapter 11, part 10. 

(2) Upon receipt of a judgment of conviction for a violation of an offense 
set out in subdivision (a)(1), the department shall place the person or 
persons convicted on the registry of persons who have abused, neglected, or 
financially exploited an elderly or vulnerable adult as provided in 
§ 68-11-1003(c). 

(3) Upon entry of the information in the registry, the department shall 

notify the person convicted, at the person’s last known mailing address, of 
the person’s inclusion on the registry. The person convicted shall not be 
entitled or given the opportunity to contest or dispute either the prior 
hearing conclusions or the content or terms of any criminal disposition, or 
attempt to refute the factual findings upon which the conclusions and 
determinations are based. The person convicted may challenge the accuracy 
of the report that the criminal disposition has occurred, such hearing 
conclusions were made, or any factual issue related to the correct identity of 
the person. If the person convicted makes such a challenge within sixty (60) 
days of notification of inclusion on the registry, the commissioner, or the 
commissioner’s designee, shall afford the person an opportunity for a 
hearing on the matter that complies with the requirements of due process 
and the Uniform Administrative Procedures Act, compiled in title 4, chapter 
5. 
(b)(1) In addition to any other punishment that may be imposed for a 
violation of § 39-15-502, § 39-15-507, § 39-15-508, § 39-15-510, § 39-15- 
511, or § 39-15-512, the court shall impose a fine of not less than five 
hundred dollars ($500) for Class A or Class B misdemeanor convictions, and 
a fine of not less than one thousand dollars ($1,000) for felony convictions. 
The fine shall not exceed the maximum fine established for the appropriate 
offense classification. 

(2) The person convicted shall pay the fine to the clerk of the court 
imposing the sentence, who shall transfer it to the district attorney of the 
judicial district in which the case was prosecuted. The district attorney shall 
credit the fine to a fund established for the purpose of educating, enforcing, 
and providing victim services for elderly and vulnerable adult prosecutions. 





History. shall be known and may be cited as the “Elderly 
Acts 2017, ch. 466, § 2; 2018, ch. 1050, §§ 3, and Vulnerable Adult Protection Act of 2019.” 


4; 2019, ch. 474, §§ 5, 6. Amendments. 


Compiler’s Notes. The 2019 amendment, effective January 1, 
Acts 2019, ch. 474, § 1 provided that the act 2020, substituted “§ 39-15-502, § 39-15- 
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507(b)-(c), § 39-15-508, § 39-15-510, § 39-15- Effective Dates. 

511, or § 39-15-512” for “§ 39-15-5002, § 39-15- Acts 2019, ch. 474, § 18. January 1, 2020; 
507(a)-(c) or § 39-15-508” in (a)(1) and _ provided that for purposes of promulgating 
substituted “§ 39-15, 502, § 39-15-507, § 39- rules, the act took effect May 24, 2019. 
15-508, § 39-15-510, § 39-15-511, or § 39-15- 

512” for “§ 39-15-502, § 39-15-507, or § 39-15- 

508” in the first sentence of (b)(1). 


39-15-506. Placement on registry — Fine. [Effective on October 1, 2021. 
See version effective until October 1, 2021.] 


(a)(1) Following a conviction for a violation of § 39-15-502, § 39-15-507(b) or 
(ce), $ 39-15-508, $ 39-15-510, $ 39-15-511, or § 39-15-512, or an attempt to 
commit any of those offenses, or at the discretion of the court for a conviction 
of § 39-15-507(d), the clerk of the court shall notify the department of health 
of the conviction by sending a copy of the judgment in the manner set forth in 
§ 68-11-1003 for inclusion on the registry pursuant to title 68, chapter 11, 
part 10. 

(2) Upon receipt of a judgment of conviction for a violation of an offense set 
out in subdivision (a)(1), the department shall place the person or persons 
convicted on the registry of persons who have abused, neglected, or financially 
exploited an elderly or vulnerable adult as provided in § 68-11-1003(c). 

(3) Upon entry of the information in the registry, the department shall 

notify the person convicted, at the person’s last known mailing address, of the 
person’s inclusion on the registry. The person convicted shall not be entitled 
or given the opportunity to contest or dispute either the prior hearing 
conclusions or the content or terms of any criminal disposition, or attempt to 
refute the factual findings upon which the conclusions and determinations 
are based. The person convicted may challenge the accuracy of the report that 
the criminal disposition has occurred, such hearing conclusions were made, 
or any factual issue related to the correct identity of the person. If the person 
convicted makes such a challenge within sixty (60) days of notification of 
inclusion on the registry, the commissioner, or the commissioner’s designee, 
shall afford the person an opportunity for a hearing on the matter that 
complies with the requirements of due process and the Uniform Administra- 
tive Procedures Act, compiled in title 4, chapter 5. 
(b)(1) In addition to any other punishment that may be imposed for a 
violation of $ 39-15-502, § 39-15-507, $ 39-15-508, § 39-15-510, $ 39-15- 
511, or $ 39-15-512, the court shall impose a fine of not less than five hundred 
dollars ($500) for Class A or Class B misdemeanor convictions, and a fine of 
not less than one thousand dollars ($1,000) for felony convictions. The fine 
shall not exceed the maximum fine established for the appropriate offense 
classification. 

(2) The person convicted shall pay the fine to the clerk of the court imposing 
the sentence, who shall transfer it to the district attorney of the judicial 
district in which the case was prosecuted. The district attorney shall credit 
the fine to a fund established for the purpose of educating, enforcing, and 
providing victim services for elderly and vulnerable adult prosecutions. 
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History. 
Acts 2017, ch. 466, § 2; 2018, ch. 1050, 8§ 3, 
4; 2019, ch. 474, §§ 5, 6; 2021, ch. 500, § 13. 


Compiler’s Notes. 

Acts 2019, ch. 474, § 1 provided that the act 
shall be known and may be cited as the “Elderly 
and Vulnerable Adult Protection Act of 2019.” 

Acts 2021, ch. 500, § 1 provided that the act 
is known and may be cited as the “Safe Seniors 
Act of 2021”. 


Amendments. 

The 2019 amendment, effective January 1, 
2020, substituted “§ 39-15-502, § 39-15- 
507(b)-(c), § 39-15-508, § 39-15-510, § 39-15- 
511, or § 39-15-512” for “§ 39-15-502, § 39-15- 


39-15-509 


507(a)-(c) or § 39-15-508” in (a)(1) and 
substituted “§ 39-15, 502, § 39-15-507, § 39- 
15-508, § 39-15-510, § 39-15-511, or § 39-15- 
512” for “§ 39-15-502, § 39-15-507, or § 39-15- 
508” in the first sentence of (b)(1). 

The 2021 amendment, in (a)(1), inserted the 
first occurrence of “or” and inserted “an attempt 
to commit any of those offenses, or”. 


Effective Dates. 

Acts 2019, ch. 474, § 18. January 1, 2020; 
provided that for purposes of promulgating 
rules, the act took effect May 24, 2019. 

Acts 2021, ch. 500, § 19. October 1, 2021; 
provided, that for the purposes of rulemaking, 
the act took effect May 25, 2021. 


39-15-507. Offense of neglect of elderly adult — Offense of neglect of 


vulnerable adult. 


(a) It is an offense for a caregiver to knowingly neglect an elderly or 
vulnerable adult, so as to adversely affect the person’s health or welfare. 

(b) The offense of neglect of an elderly adult is a Class E felony. 

(c) The offense of neglect of a vulnerable adult is a Class D felony. 

(d) If the neglect is a result of abandonment or confinement and no injury 
occurred, then the neglect by abandonment or confinement of an elderly or 
vulnerable adult is a Class A misdemeanor. 


History. 
Acts 2018, ch. 1050, § 5; 2019, ch. 474, § 7. 


Compiler’s Notes. 

Acts 2019, ch. 474, § 1 provided that the act 
shall be known and may be cited as the “Elderly 
and Vulnerable Adult Protection Act of 2019.” 


Amendments. 
The 2019 amendment, effective January 1, 


2020, deleted “willfully and” preceding “know- 
ingly” in (a). 


Effective Dates. 

Acts 2019, ch. 474, § 18. January 1, 2020; 
provided that for purposes of promulgating 
rules, the act took effect May 24, 2019. 


39-15-509. Report of abuse, sexual exploitation, neglect, or financial 
exploitation to adult protective services — Report of rape 
or sexual battery to adult protective services and law 
enforcement agency — Failure to make report. 


(a)(1) Any person having reasonable suspicion that an elderly or vulnerable 
adult is suffering or has suffered abuse, sexual exploitation, neglect, or 
financial exploitation shall report such neglect or financial exploitation to 
adult protective services pursuant to title 71, chapter 6. 

(2) Any person having reasonable suspicion that an elderly or vulnerable 
adult is the victim of aggravated rape pursuant to § 39-13-502, rape 
pursuant to § 39-13-5038, aggravated sexual battery pursuant to § 39-13- 
504, or sexual battery pursuant to § 39-13-505, shall report the conduct to 
adult protective services pursuant to title 71, chapter 6, and to the local law 
enforcement agency in the jurisdiction where the offense occurred. 
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(b) Any person who fails to make reasonable efforts to make a report 
required by subsection (a) or by title 71, chapter 6, commits a Class A 
misdemeanor. 

(c) Upon good cause shown, adult protective services shall cooperate with 
law enforcement to identify those persons who knowingly fail to report abuse, 
sexual exploitation, neglect, or financial exploitation of an elderly or vulner- 
able adult. 

(d)(1) This section does not apply to a financial service provider or to an 

employee of a financial service provider acting within the scope of the 

employee’s employment except as provided by title 45, chapter 2, part 12. 

(2) As used in subdivision (d)(1), “financial service provider” means any of 
the following engaged in or transacting business in this state: 
(A) A state or national bank or trust company; 
(B) A state or federal savings and loan association; 
(C) A state or federal credit union; 
(D) An industrial loan and thrift company, regulated by title 45, chapter 
D5 
(E) A money transmitter, regulated by title 45, chapter 7; 
(F) A check casher, regulated by title 45, chapter 18; 
(G) A mortgage loan lender, mortgage loan broker, mortgage loan 
originator, or mortgage loan servicer, regulated by title 45, chapter 13; 
(H) A title pledge lender, regulated by title 45, chapter 15; 
(1) A deferred presentment services provider, regulated by title 45, 
chapter 17; 
(J) A flex loan provider, regulated by title 45, chapter 12; or 
(K) A home equity conversion mortgage lender, regulated by title 47, 
chapter 30. 

(e) Upon commencement of criminal prosecution of abuse, sexual exploita- 
tion, neglect, or financial exploitation of an elderly or vulnerable adult, adult 
protective services shall provide to the district attorney general a complete and 
unredacted copy of adult protective services’ entire investigative file excluding 
the identity of the referral source except as provided by subsection (f). 

(f) Upon return of a criminal indictment or presentment alleging abuse, 
sexual exploitation, neglect, or financial exploitation of an elderly or vulner- 
able adult, adult protective services shall provide to the district attorney 
general the identity of the person who made the report in accordance with 
§ 71-6-118. 


History. glect or financial exploitation” in (a)(1); substi- 


Acts 2018, ch. 1050, § 5; 2019, ch. 474, §§ 8- 
Ti; 


Compiler’s Notes. 

Acts 2019, ch. 474, § 1 provided that the act 
shall be known and may be cited as the “Elderly 
and Vulnerable Adult Protection Act of 2019.” 


Amendments. 

The 2019 amendment, effective January 1, 
2020, substituted “suffering or has suffered 
abuse, sexual exploitation, neglect, or financial 
exploitation” for “knowingly fail to report ne- 


tuted “knowingly fail to report abuse, sexual 
exploitation, neglect, or financial exploitation” 
for “knowingly fail to report neglect or financial 
exploitation” in (c); substituted “Upon com- 
mencement of criminal prosecution of abuse, 
sexual exploitation, neglect, or financial exploi- 
tation” for “Upon commencement of criminal 
prosecution of neglect or financial exploitation” 
at the beginning of (e); and substituted “alleg- 
ing abuse, sexual exploitation, neglect, or fi- 
nancial exploitation” for “alleging neglect or 
financial exploitation” in (f). 
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Effective Dates. provided that for purposes of promulgating 
Acts 2019, ch. 474, § 18. January 1, 2020; rules, the act took effect May 24, 2019. 


39-15-510. Offense of abuse of elderly or vulnerable adult. 


(a) It is an offense for a person to knowingly abuse an elderly or vulnerable 
adult. 

(b) The offense of abuse of an elderly adult is a Class E felony. 

(c) The offense of abuse of a vulnerable adult is a Class D felony. 


History. provided that for purposes of promulgating 
Acts 2019, ch. 474, § 12. rules, the act took effect May 24, 2019. 
Compiler’s Notes. Cross-References. 


Acts 2019, ch. 474, § 1 provided that the act Penalties for Class D and E felonies, § 40-35- 
shall be known and may be cited as the “Elderly 44]. 


and Vulnerable Adult Protection Act of 2019.” 


Effective Dates. 
Acts 2019, ch. 474, § 18. January 1, 2020; 


39-15-511. Offense of aggravated abuse of elderly or vulnerable adult. 


(a) A person commits the offense of aggravated abuse of an elderly or 
vulnerable adult who knowingly commits abuse pursuant to § 39-15-510, and: 
(1) The act results in serious psychological injury or serious physical 
harm; 
(2) A deadly weapon is used to accomplish the act or the abuse involves 
strangulation as defined in § 39-13-102; or 
(3) The abuse results in serious bodily injury. 
(b) A violation of subdivision (a)(1) is a Class C felony. 
(c) A violation of subdivision (a)(2) or (a)(3) is a Class B felony. 


History. provided that for purposes of promulgating 
Acts 2019, ch. 474, § 12. rules, the act took effect May 24, 2019. 
Compiler’s Notes. Cross-References. 


Acts 2019, ch. 474, § 1 provided that the act Penalties for Class B and C felonies, § 40-35- 
shall be known and may be cited as the “Elderly 44]. 
and Vulnerable Adult Protection Act of 2019.” 


Effective Dates. 
Acts 2019, ch. 474, § 18. January 1, 2020; 


39-15-512. Offense of sexual exploitation of elderly adult or vulnerable 
adult. 


(a) It is an offense for any person to knowingly sexually exploit an elderly 
adult or vulnerable adult. 
(b) A violation of this section is a Class A misdemeanor. 


History. shall be known and may be cited as the “Elderly 
Acts 2019, ch. 474, § 12. and Vulnerable Adult Protection Act of 2019.” 
Compiler’s Notes. Effective Dates. 


Acts 2019, ch. 474, § 1 provided that the act Acts 2019, ch. 474, § 18. January 1, 2020; 
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provided that for purposes of promulgating 
rules, the act took effect May 24, 2019. 


Cross-References. 
Penalty for Class A misdemeanor, § 40-35- 
111. 


39-15-513. Obtaining information concerning medical condition or 
health of elderly adult — Sending unsolicited or specifi- 
cally refused medical items — Filing claim or submitting 
bill with state medicaid plan. 


(a) A person or an entity commits an offense if the person or entity 
knowingly: 
(1) Uses a telephone or other communication or electronic device to obtain 
information concerning the medical condition or health of an elderly adult; 
(2) Sends, or causes to be sent, medical supplies, medical equipment, or 
medicine to the elderly adult and the items sent are unsolicited or specifi- 
cally refused; and 
(3) Files a claim or submits a bill with the state medicaid plan for 
reimbursement of the value of the equipment, supplies, or medicine sent to 
the elderly adult. 
(b) Any person who violates this section shall be punished as provided in 
§ 71-5-2601(a)(4). 


History. Effective Dates. 
Acts 2019, ch. 417, § 1. Acts 2019, ch. 417, § 2. July 1, 2019. 


39-15-514. Jurisdiction. [Effective on October 1, 2021.] 


The circuit, general sessions, and chancery courts have jurisdiction over 
proceedings arising under this part. 


History. Effective Dates. 
Acts 2021, ch. 500, § 14. Acts 2021, ch. 500, § 19. October 1, 2021; 
provided, that for the purposes of rulemaking, 


D ’ 
Compiler’s Notes. the act took effect May 25, 2021. 


Acts 2021, ch. 500, § 1 provided that the act 
is known and may be cited as the “Safe Seniors 


Act of 2021”. 
CHAPTER 16 
OFFENSES AGAINST ADMINISTRATION OF 
GOVERNMENT 
Part 2. Contraband in Penal Institutions 
Section 


39-16-201. Introduction or possession of weapons, ammunition, explosives, intoxicants, legend 
drugs, controlled substances, controlled substance analogues, or telecommunica- 
tion devices into penal institution. 


Part 3. False Personation 


39-16-304. Misrepresentation of service animal or support animal. 
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Part 5. Interference with Government Operations 


Section 

39-16-504. Destruction of and tampering with governmental records. 

39-16-507. Coercion or persuasion of witness. 

39-16-515. Pointing a laser at a law enforcement officer or emergency personnel. 
39-16-516. Traffic offense citation quotas — Performance standards. 

39-16-517. Threat of mass violence on school property or at school-related activity. 


Part 6. Obstruction of Justice 


39-16-603. Evading arrest. 
39-16-609. Failure to appear. 


Part 7. Perjury 
39-16-702. Perjury. 


PART 2 
CONTRABAND IN PENAL INSTITUTIONS 


39-16-201. Introduction or possession of weapons, ammunition, explo- 
sives, intoxicants, legend drugs, controlled substances, 
controlled substance analogues, or telecommunication de- 
vices into penal institution. 


(a) As used in this section, unless the context otherwise requires, “telecom- 
munication device” means any type of instrument, device, machine, or equip- 
ment that is capable of transmitting telephonic, electronic, digital, cellular or 
radio communications, or any part of such instrument, device, machine or 
equipment that is capable of facilitating the transmission of telephonic, 
electronic, digital, cellular or radio communications. “Telecommunication 
device” shall include, but not be limited to, cellular phones, digital phones and 
modem equipment devices. 

(b) It is unlawful for any person to: 

(1) Knowingly and with unlawful intent take, send, or otherwise cause to 
be taken into any penal institution where prisoners are quartered or under 
custodial supervision: 

(A) Any weapon, ammunition, or explosive; 

(B) Any intoxicant, legend drug, controlled substance, or controlled 
substance analogue found in chapter 17, part 4 of this title; or 

(C) Any telecommunication device; or 

(2) Knowingly and with unlawful intent possess any of the following 
materials while present in any penal institution where prisoners are 
quartered or under custodial supervision without the express written 
consent of the chief administrator of the institution: 

(A) Any weapon, ammunition, or explosive; 

(B) Any intoxicant, legend drug, controlled substance, or controlled 
substance analogue found in chapter 17, part 4 of this title; or 

(C) Any telecommunication device. 

(c)(1) A violation of subdivision (b)(1)(A) or (b)(2)(A) is a Class C felony. 

(2) A violation of subdivision (b)(1)(B), (b)(1)(C), or (b)(2)(B) is a Class D 
felony. 
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(3) A violation of subdivision (b)(2)(C) is a Class E felony. A first violation 
is punishable only by fine. A second or subsequent violation is punishable 
only by a fine of three thousand dollars ($3,000). 


History. 

Acts 1989, ch. 591, § 1; 1994, ch. 629, §§ 1, 2; 
2006, ch. 1006, §$§ 1-3; 2012, ch. 848, § 15; 
2019, ch: 486, $0°7):202 hehe 236) $$ 1, 2. 


Compiler’s Notes. 

For the Preamble to the act concerning tele- 
communication devices in penal institutions, 
please see Acts 2021, ch. 236. 


Amendments. 

The 2019 amendment, in (b)(1), inserted a 
comma following “send”, and substituted the 
colon at the end for “any weapons, ammunition, 
explosives, intoxicants, legend drugs, or any 
controlled substances or controlled substance 
analogues found in chapter 17, part 4 of this 
title;”; added (b)(1)(A)-(b)(1)(C); in (b)(2), in- 
serted “and with unlawful intent”, and substi- 
tuted “following materials while” for “materials 


prohibited in subdivision (b)(1)”;. added 
(b)(2)(A)-(B); deleted former (b)(3), which read: 
“Knowingly and with unlawful intent take, 
send or otherwise cause to be taken into any 
penal institution where prisoners are quar- 
tered or under custodial supervision any tele- 
communication device.”; in (c)(1), substituted 
“(b)(1)(A) or (b)(2)(A)” for “(b)(1) or (b)(2)”; and 
in (c)(2), substituted “(b)(1)(B), (b)(1)(C), or 
(b)(2)(B) is a Class D” for “(b)(3) is a Class E”. 

The 2021 amendment added (b)(2)(C) and 
(c)(3). 


Effective Dates. 
Acts 2019, ch. 486, § 15. July 1, 2019. 
Acts 2021, ch. 236, § 3. July 1, 2021. 


Cross-References. 
Penalties for Class C, D, and E felonies, § 
40-35-111. 


NOTES TO DECISIONS 


2. Evidence Sufficient. 

Defendant’s conviction for introduction of 
contraband into a penal facility was supported 
by evidence that he did not disclose he had 
methamphetamine hidden in his shoe, knew he 
was in possession of it at the time of his arrest, 


knew he was being transported to jail, and had 
the opportunity to turn the drugs over during 
the booking process but did not. State v. Reed, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 645 
(Tenn. Crim. App. Sept. 30, 2020). 


PART 3 
FALSE PERSONATION 


39-16-301. Criminal impersonation. 


NOTES TO DECISIONS 


1. False Identity. 

Metropolitan Government of Nashville Civil 
Service Commission’s conclusion that a police 
officer violated Metropolitan Nashville Police 
Department policy was not arbitrary or capri- 
cious and was supported by substantial and 
material evidence because the officer engaged 
in conduct which constituted an offense under 


Tennessee law; the officer assumed a false iden- 
tity or pretended to be a representative of 
Immigration and Customs Enforcement with 
the intent to injure or defraud a bonding agent. 
Davis v. Civil Serv. Comm’n of the Metro. Gov’t, 
— $.W.3d —, 2019 Tenn. App. LEXIS 250 
(Tenn. Ct. App. May 21, 2019). 


39-16-304. Misrepresentation of service animal or support animal. 


(a) As used in this section, “service animal” and “support animal” have the 
same meanings as the terms are defined in § 66-7-111(a). 
(b) A person commits the offense of misrepresentation of a service animal or 


support animal who knowingly: 
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(1) Fraudulently represents, as a part of a request to maintain a service 
animal or support animal in residential rental property under § 66-7-111 or 
§ 66-28-406, that the person has a disability or disability-related need for 
the use of a service animal or support animal; or 

(2) Provides documentation to a landlord under § 66-7-111(c) or § 66-28- 
406(c) that falsely states an animal is a service animal or support animal. 
(c) Misrepresentation of a service animal or support animal is a Class B 


misdemeanor. 


History. 
Acts 2019, ch. 236, § 1. 


Compiler’s Notes. 

Acts 2019, ch. 236, § 6 provided that the act 
shall apply to any rental agreement entered 
into, amended, or renewed on or after July 1, 
2019, and any request for an exception to a 
landlord’s policy that prohibits or limits ani- 


mals on the property made on or after July 1, 
2019. 


Effective Dates. 
Acts 2019, ch. 236, § 6. July 1, 2019. 


Cross-References. 
Penalty for Class B misdemeanor, § 40-35- 
TY. 


PART 4 


MISCONDUCT INVOLVING PUBLIC OFFICIALS AND 
EMPLOYEES 


39-16-4402. Official misconduct. 


NOTES TO DECISIONS 


1. Unauthorized Exercise of Power. 

Trial court erred in granting defendant, a 
corrections officer, judgments of acquittal on 
three counts of official misconduct because, 
while he had no relationship with the three 
inmates at issue, did not try to confer a benefit 
or do harm to them, and did not receive any- 
thing from them in exchange for entering un- 
earned work credits, the benefit was not re- 


quired to accrue to defendant, but could benefit 
“any other person in whose welfare” he had an 
interest, and whether he “was interested” in 
the welfare of a third party for whom a benefit 
was obtained was a question for a properly 
instructed jury. State v. Stoner, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 390 (Tenn. Crim. 
App. July 3, 2019). 


PART 5 
INTERFERENCE WITH GOVERNMENT OPERATIONS 


39-16-502. False reports. 


NOTES TO DECISIONS 


2. Evidence Sufficient. 

Evidence was sufficient to support defen- 
dant’s convictions of initiating a false police 
report and filing a fraudulent insurance claim 
because he told the owner he could make the 
motorcycle disappear, he told the owner to 
leave the motorcycle at his body shop, he in- 
structed the owner to report the motorcycle 
stolen, defendant, a police officer, responded to 
the call, at defendant’s suggestion the owner 


filed an insurance claim for the loss of the 
motorcycle, and the insurance company paid 
more than $8,000 to the lienholder. State v. 
Millan, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 810 (Tenn. Crim. App. Nov. 1, 2018). 
Evidence that defendant tried to use Google 
to treat a woman who overdosed, told her friend 
not to send an ambulance, refused to speak to a 
detective unless he could record the conversa- 
tion, and told officers he did not know what the 
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woman had ingested was sufficient to support 
defendant’s conviction for filing a false report. 
State v. Babanzadeh, — $.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 5 (Tenn. Crim. App. Jan. 4, 
2019). 

Reasonable jury could have found beyond a 
reasonable doubt that defendant knowingly or 
intentionally made a false police report because 
she admitted to giving the 911 operator a false 
name, she told the 911 operator that her boy- 
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friend and a friend were doing drugs which 
they testified was false, defendant told 911 that 
the owner of the property asked the friend to 
leave but at trial defendant admitted she was 
not there and did not know whether the boy- 
friend’s mother had done so, and defendant 
claimed that she asked the friend to leave but 
the friend denied this. State v. Givens, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 159 
(Tenn. Crim. App. Apr. 20, 2021). 


39-16-503. Tampering with or fabricating evidence. 


NOTES TO DECISIONS 


ANALYSIS 


Indictment. 

Evidence Sufficient. 

Sentence. 

0. Construction With Other Laws. 


ae 


3. Indictment. 

Indictment was sufficient to inform defen- 
dant of the nature of the charge of tampering 
with the firearm he used during a shooting 
because the indictment informed defendant 
that he was accused of altering, destroying, or 
concealing any record, document, or thing with 
the intent to impair its verity, legibility, or 
availability as evidence in an investigation that 
he knew was taking place,and the indictment 
cited to subsection (a)(1). State v. Manning, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 615 
(Tenn. Crim. App. Sept. 17, 2020). 

Trial court did not err in denying the motion 
for acquittal based on lack of notice because 
defendant never moved for a bill of particulars 
to determine what evidence would be the sub- 
ject of the tampering with evidence charge; at 
trial, defense counsel explicitly stated that he 
were not misled into believing that a vehicle 
would be the subject of the tampering charge, 
and defense counsel conceded that he merely 
assumed the vehicle was the focus of the 
charge. State v. Manning, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 615 (Tenn. Crim. App. 
Sept. 17, 2020). 


7. Evidence Sufficient. 

Evidence that defendant knew there was an 
investigation pending, because the deputy 
asked him to hand over the baggie twice, that 
defendant put the baggie in his mouth in an 
attempt to swallow it, and that defendant ac- 
knowledged attempting to alter, destroy, or 
conceal the contents of the baggie was sufficient 
to support defendant’s conviction for destroy- 
ing, tampering with, or fabricating evidence. 
State v. King, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 699 (Tenn. Crim. App. Sept. 14, 
2018). 


Evidence was sufficient to corroborate defen- 
dant’s employee’s testimony and to support 
defendant’s conviction of evidence tampering 
because the state established that defendant 
knew that an investigation had begun when he 
urged the employee to dispose of the motorcycle 
as its owner had reported to police that it had 
been stolen, and the employee testified that 
defendant had scratched at the VIN on the 
motorcycle frame with a razor blade and that 
she then took the frame and engine and tossed 
them off the side of a mountain. State v. Millan, 
— 8.W.3d —, 2018 Tenn. Crim. App. LEXIS 810 
(Tenn. Crim. App. Nov. 1, 2018). 

Evidence that defendant knew an investiga- 
tion was pending when he watched a woman 
overdose, did not call 911 but Googled how to 
treat her, told the woman’s friend not call an 
ambulance, cleaned up blood and hid evidence 
of any other drug use was sufficient to support 
defendant’s conviction for tampering with evi- 
dence. State v. Babanzadeh, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 5 (Tenn. Crim. App. 
Jan. 4, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of tampering with evidence 
because it showed that while officers were ex- 
ecuting a search warrant on her home after her 
husband had been arrested for murder, defen- 
dant tore up photographs and emails that had 
been collected by officers, and some of the 
emails indicated hostility towards one of the 
murder victims. Defendant clearly would have 
known that an investigation or proceeding was 
in progress at the time she tore up the photo- 
graphs because she and her daughter were 
sitting on a couch in the living room where a 
deputy was logging evidence brought to him 
from other parts of the house. State v. Potter, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 73 
(Tenn. Crim. App. Feb. 5, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of tampering with evidence 
because moments after the agent knocked at 
the door and was greeted by the occupant of the 
residence agents at the back of the house heard 
the flushing of the toilet and hurried move- 
ments, the occupant and defendant were the 
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only people in the house leaving defendant as 
the person in possession of the drugs that were 
being flushed. the attempted disposal of the 
drugs happened after defendant was put on 
notice of the agents’ arrival, and these actions 
sufficiently displayed defendant’s intent to hin- 
der the investigation by disposing of the evi- 
dence. State v. Harris, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 453 (Tenn. Crim. App. July 
29, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 550 (Tenn. Dec. 11, 2019). 

Trial court properly convicted defendant of 
attempted tampering with evidence because a 
reasonable juror could conclude that between 
the time a police officer observed and com- 
mented on the baggies of drugs in defendant’s 
lap and the time defendant crashed his vehicle, 
he destroyed most of the white powdery sub- 
stance contained in one baggie in an effort to 
impair its availability as evidence in the inves- 
tigation. State v. Colbert, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 597 (Tenn. Crim. App. 
Sept. 24, 2019), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 128 (Tenn. Feb. 19, 2020). 

Evidence was sufficient for the jury to deter- 
mine that defendant tampered with evidence 
because when defendant, who had control over 
a cylinder of methamphetamine, realized that 
defendant’s vehicle was being stopped by the 
police, defendant directed defendant’s par- 
amour to conceal the cylinder of methamphet- 
amine. Thus, the evidence was sufficient for the 
jury to determine that defendant, knowing that 
an investigation was imminent, took steps to 
conceal evidence of a crime. State v. Ledet, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 224 
(Tenn. Crim. App. Apr. 7, 2020). 

Defendant was properly convicted of first- 
degree murder, tampering with evidence, and 
setting fire to personal property because the 
evidence established, inter alia, that defendant, 
the accomplice, and the victim got into a car 
and drove to a parking lot where, after the 
victim and defendant exited the car, the accom- 
plice heard a thud on the car, defendant in- 
structed the accomplice to open the trunk, the 
accomplice then saw defendant take the victim 
out of the trunk at another location, and after 
instructing the accomplice to purchase some 
gasoline and retrieve a rag and spray bottle 
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with bleach, defendant wiped the car down, 
poured gasoline in it, and set it on fire. State v. 
Shuler, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 608 (Tenn. Crim. App. Sept. 15, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction for evidence supported his 
conviction for tampering with the firearm he 
used during a shooting because the jury could 
have inferred that defendant was in possession 
of a firearm, that he concealed it somewhere to 
prevent police from discovering it, and that he 
subsequently denied his involvement with the 
shooting; the evidence established that defen- 
dant had a gun which he used to shoot at the 
victim. State v. Manning, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 615 (Tenn. Crim. App. 
Sept. 17, 2020). 


9. Sentence. 

Trial court properly sentenced defendant as a 
Range II, multiple offender to an effective term 
of nine years’ imprisonment because there was 
no dispute that defendant was a Range II, 
multiple offender, with a sentencing range of 
4-12 years, the sentence was within the statu- 
tory range and presumed reasonable, the re- 
cord showed the trial court noted only that the 
location of the offense, a funeral, had “some 
bearing” on the vulnerability of the victim, and 
the trial court properly applied several other 
enhancement factors, including defendant’s ex- 
tensive criminal history, the fact that previous 
efforts at rehabilitation had failed, and the fact 
that defendant committed the offense while on 
parole. State v. Henson, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 201 (Tenn. Crim. App. 
Mar. 29, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 306 (Tenn. July 18, 2019). 


10. Construction With Other Laws. 

Because the court determined that the legis- 
lature did not intend for a pawnbroker such as 
defendant to be prosecuted for tampering with 
evidence where a law enforcement official did 
not place a written hold order on an item that 
they believed to have been stolen and the 
pawnbroker sold the item, even if the pawnbro- 
ker knew that the item was subject to an 
investigation. State v. Cabe, 579 S.W.3d 343, 
2018 Tenn. Crim. App. LEXIS 879 (Tenn. Crim. 
App. Sept. 18, 2018). 


39-16-504. Destruction of and tampering with governmental records. 


(a) It is unlawful for any person to: 


(1) Knowingly make a false entry in, or false alteration of, a governmental 


record; 


(2) Make, present, or use any record, document or thing with knowledge 
of its falsity and with intent that it will be taken as a genuine governmental 


record; or 


(3) Intentionally and unlawfully destroy, conceal, remove or otherwise 
impair the verity, legibility or availability of a governmental record. 
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(b) A violation of this section is a Class E felony. 
(c)(1) Upon notification from any public official having custody of govern- 
ment records, including those created by municipal, county or state govern- 
ment agencies, that records have been unlawfully removed from a govern- 
ment records office, appropriate legal action may be taken by the city 
attorney, county attorney or attorney general, as the case may be, to obtain 
a warrant for possession of any public records which have been unlawfully 
transferred or removed in violation of this section. | 

(2) The records shall be returned to the office of origin immediately after 
safeguards are established to prevent further recurrence of unlawful trans- 
fer or removal. 


History. Effective Dates. 
Acts 1989, ch. 591, § 1; 1998, ch. 906, § 1; Acts 2019, ch. 495, § 2. July 1, 2019. 


2019, ch. 495, § 1. 
Cross-References. 


Compiler’s Notes. Penalty for Class E felony, § 40-35-111. 
Acts 2019, ch. 495, § 2 provided that the act 

shall apply to violations occurring on or after 

July 1, 2019. 


Amendments. 
The 2019 amendment substituted “Class E 
felony” for “Class A misdemeanor” in (b). 


39-16-507. Coercion or persuasion of witness. 


(a) A person commits an offense who, by means of coercion, influences or 
attempts to influence a witness or prospective witness in an official proceeding 
with intent to influence the witness to: 

(1) Testify falsely; 

(2) Withhold any truthful testimony, truthful information, document or 
thing; or 

(3) Elude legal process summoning the witness to testify or supply 
evidence, or to be absent from an official proceeding to which the witness has 
been legally summoned. 

(b) A violation of this section is a Class D felony. 

(c) A defendant in a criminal case involving domestic assault, pursuant to 
§ 39-13-111, or a person acting at the direction of the defendant, commits an 
offense who, by any means of persuasion that is not coercion, intentionally 
influences or attempts to influence a witness or prospective witness in an 
official proceeding to: 

(1) Testify falsely; 

(2) Withhold any truthful testimony, information, document, or evidence; 
or 

(3) Elude legal process summoning the witness to testify or supply 
evidence, or to be absent from an official proceeding to which the witness has 
been legally summoned. 

(d) A violation of subsection (c) is a Class A misdemeanor and, upon 
conviction, the sentence runs consecutively to the sentence for any other 
offense that is based in whole or in part on the factual allegations about which 
the person was seeking to influence a witness. 
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(e) Nothing in this section shall operate to impede the investigative activi- 
ties of an attorney representing a defendant. 


History. 
Acts 1989, ch. 591, § 1; 1990, ch. 980, § 8; 
2019, ch. 104, § 1. 


Amendments. 
The 2019 amendment added (c)-(e). 


Effective Dates. 
Acts 2019, ch. 104, § 2. July 1, 2019. 


Cross-References. 
Penalty for Class A misdemeanor, § 40-35- 
jh Se 


NOTES TO DECISIONS 


ANALYSIS 


1 Construction. 
3. Sentencing. 
5 —Sufficient. 


1. Construction. 

Peer review privilege contained within the 
statute never was intended to allow a health- 
care provider to attempt without fear of ad- 
verse consequences to force an employee to 
commit perjury; suborning perjury is an act not 
protected by the peer review statute as it is a 
crime and serves only to defeat the stated 
purpose of the statute. Reynolds v. Gray Med. 
Inv’rs, LLC, 578 S.W.3d 918, 2018 Tenn. App. 
LEXIS 716 (Tenn. Ct. App. Dec. 11, 2018), 
appeal denied, Reynolds v. Gray Med. Inv’rs, 
LLC, — S.W.38d —, 2019 Tenn. LEXIS 203 
(Tenn. Apr. 11, 2019). 


3. Sentencing. 

Trial court did not err in imposing consecu- 
tive sentences for defendant’s conviction of 
bribery of a witness and coercion of a witness, 
as he was properly found to be a dangerous 


offender; defendant’s prior convictions were the 
underlying cause for his attempt to bribe and 
coerce the witness in the instant case, thereby 
making the cases intertwined. Consecutive sen- 
tencing was also proper just based on defen- 
dant’s criminal history. State v. Colbert, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 770 
(Tenn. Crim. App. Oct. 15, 2018). 


5. —Sufficient. 

Evidence was sufficient to support defen- 
dant’s conviction for coercion of a witness be- 
cause during a phone call, defendant threat- 
ened to kill defendant’s spouse by putting a 
bomb in the spouse’s car if the spouse did not 
drop the spouse’s charges against defendant. 
From this, the jury reasonably could have in- 
ferred that defendant threatened to kill defen- 
dant’s spouse in an attempt to influence the 
spouse, as a prospective witness in the domes- 
tic assault case, to avoid testifying against 
defendant. State v. Jackson, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 353 (Tenn. Crim. App. 
May 14, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 454 (Tenn. Aug. 5, 2020). 


39-16-510. Retaliation for past action. 


NOTES TO DECISIONS 


1. Evidence. 

Defendant was properly convicted of retalia- 
tion for past action because there was no dis- 
pute that defendant threatened to kill a deputy 
and his family—body camera footage was 
played for the jury during trial from both a 
deputy and a correction officer showing the 
struggle with defendant and his threats—the 


deputy was a “law enforcement officer” as 
statutorily defined, and defendant’s threat was 
in retaliation for the deputy’s attempt to re- 
strain him, which was done in the deputy’s 
official capacity as a corrections officer. State v. 
Calvera, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 266 (Tenn. Crim. App. Apr. 25, 2019). 


39-16-515. Pointing a laser at a law enforcement officer or emergency 
personnel. 


(a) It is an offense for a person to knowingly activate and point a laser 
pointer or other device utilizing a laser beam at an individual known to be a 
law enforcement officer, firefighter, emergency medical technician or other 
emergency service personnel while the individual is in the performance of the 
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individual’s official duties, with the intent to place the individual in fear of 
serious bodily injury or death. 

(b) In order for subsection (a) to apply: 

(1) The law enforcement officer, firefighter, emergency medical technician, 
or other emergency service personnel must actually be placed in fear of 
serious bodily injury or death; 

(2) The fear must be real or honestly believed to be real at the time; and 

(3) Based upon the facts and circumstances surrounding the defendant’s 
conduct, the fear must be founded upon reasonable grounds. 

(c) It is an offense for a person to knowingly shine or aim a light, laser, horn, 
or other mechanism towards the head of a law enforcement officer, firefighter, 
emergency medical technician, or other emergency service personnel while the 
individual is in the performance of the individual’s official duties with intent to 
cause bodily injury. 

(d)(1) A violation of subsection (a) is a Class A misdemeanor. 

(2) A violation of subsection (c) is a Class A misdemeanor, and includes a 
mandatory fine of five thousand dollars ($5,000) and a mandatory minimum 
sentence of thirty (80) days incarceration. The defendant shall not be eligible 
for release from confinement until the defendant has served the entire 
thirty-day mandatory minimum sentence. 


History. 
Acts 1999, ch. 146, § 1; 2009, ch. 387, §§ 1, 2; 
2020 (2nd Ex. Sess.), ch. 3, § 24. 


Compiler’s Notes. 

For the Preamble to the act concerning a 
uniform framework of laws that will protect the 
rights of all Tennesseans to peacefully demon- 
strate, see Acts 2020 (2nd Ex. Sess.), ch. 3. 

2020 (2nd Ex. Sess.), ch. 3, § 26 provided 
that the act, which amended this section, ap- 


plies to offenses committed after August 20, 
2020. 


Amendments. 

The 2020 (2nd Ex. Sess.) amendment by ch. 
3, added (c); substituted “subsection (a)” for 
“this section” in (d)(1); and added (d)(2). 


Effective Dates. 
Acts 2020 (2nd Ex. Sess.), ch. 3, § 26. August 
20, 2020. 


39-16-516. Traffic offense citation quotas — Performance standards. 


(a) A public official or public employee shall not establish or maintain, 
formally or informally, a plan to evaluate, promote, compensate, or discipline 
a law enforcement officer solely by the issuance of a predetermined or specified 
number of any type or combination of types of traffic citations. 

(b) A public official or public employee shall not require or suggest to a law 
enforcement officer that the law enforcement officer is required or expected to 
issue a predetermined or specified number of any type or combination of types 
of traffic citations within a specified period. 

(c) Nothing in this section prohibits a municipal corporation, a political 
subdivision, or any agency of this state from establishing performance stan- 
dards for law enforcement officers that include issuance of traffic citations but 
do not require issuance of a predetermined or specified number or any type or 
combination of types of citations as the sole means of meeting the performance 
standards. 

(d) A violation of this section is a Class B misdemeanor, subject to fine only. 

(e) As used in this section: 

(1) “Public employee” means any person holding a position by appoint- 
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ment or employment in the service of a public employer; 


(2) “Public employer” means: 
(A) The state of Tennessee; or 


(B) A county, city, town, municipality, or any other political subdivision 


of the state; 


(3) “Public official” means a person elected to any office or entity of state 


or local government; and 


(4) “Traffic offense” means an offense under title 55. 


History. 
Acts 2010, ch. 1000, § 1; 2020, ch. 801, § 1. 


Amendments. 

The 2020 amendment, in (a) and (b), substi- 
tuted “A public official or public employee shall 
not” for “A political subdivision or any agency of 
this state may not”; in (c), substituted “prohib- 
its” for “shall prohibit” and “the performance 
standards” for “such performance standards”; 
added present (d); redesignated former (d) as 
(e); and rewrote former (d), which read, “(d) As 


used in this section: “(1) ‘Conviction’ means the 
rendition of an order by a court imposing a 
punishment of incarceration or a fine; and “(2) 
‘Traffic offense’ means an offense under title 
oo) 


Effective Dates. 
Acts 2020, ch. 801, § 2. October 1, 2020. 


Cross-References. 
Penalty for Class B misdemeanor, § 40-35- 
111. 


39-16-517. Threat of mass violence on school property or at school- 


related activity. 


(a) As used in this section: 


(1) “Mass violence” means any act which a reasonable person would 


conclude could lead to the serious bodily injury, as defined in § 39-11-106, or 
the death of two (2) or more persons; 

(2) “Means of communication” means direct and indirect verbal, written, 
or electronic communications, including graffiti, pictures, diagrams, tele- 
phone calls, voice over internet protocol calls, video messages, voice mails, 
electronic mail, social media posts, instant messages, chat group posts, text 
messages, and any other recognized means of conveying information; 

(3) “School” means any public or private elementary school, middle school, 
high school, college of applied technology, postsecondary vocational or 
technical school, or two-year or four-year college or university; and 

(4) “School property” means any school building or bus, school campus, 
grounds, recreational area, athletic field, or other property owned, used, or 
operated by any local education agency, private school board of trustees, or 
directors for the administration of any school. 

(b) A person who recklessly, by any means of communication, threatens to 


commit an act of mass violence on school property or at a school-related 
activity commits a Class A misdemeanor. 

(c) As a condition of bail or other pretrial release, the court may, in its 
discretion, order the defendant to undergo an evaluation, under § 33-7-301, to 
determine whether the defendant poses a substantial likelihood of serious 


harm to the person or others. 


(d)(1) Any person who has knowledge of a threat of mass violence on school 
property or at a school-related activity shall report the threat immediately 
to: 
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(A) The local law enforcement agency with jurisdiction over the school 
property or school-related activity; and 
(B) The school that is subject to the threat of mass violence. 

(2) The report must include, to the extent known by the reporter, the 
nature of the threat of mass violence, the name and address of the person 
making the threat, the facts requiring the report, and any other pertinent 
information. 

(3) Any person who has knowledge of a threat of mass violence on school 
property or at a school-related activity and knowingly fails to report the 
threat commits a Class B misdemeanor. 

(e) In addition to any other penalty authorized by law, a sentencing court 
may order a person convicted under subsection (b) to pay restitution, including 
costs and damages resulting from the disruption of the normal activity that 
would have otherwise occurred on the school property or at the school-related 


activity but for the threat to commit an act of mass violence. 


History. 
Acts 2021, ch. 395, § 1. 


Effective Dates. 
Acts 2021, ch. 395, § 3. July 1, 2021. 


Cross-References. 
Penalties for Class A and B misdemeanors, 
§ 40-35-111. 


PART 6 
OBSTRUCTION OF JUSTICE 


39-16-602. Resisting stop, frisk, halt, arrest or search — Prevention or 
obstruction of service of legal writ or process. 


NOTES TO DECISIONS 


ANALYSIS 


1 Sufficiency of Evidence. 

2, Defense of Excesive Force. 
4. Arrest. 

10. Evidence. 

13. —lIdentity. 


1. Sufficiency of Evidence. 

Evidence that defendant would not answer 
the officer who responded to a domestic dispute 
where defendant was alleged to have a knife 
and began to resist when the officer tried to put 
a second handcuff on him was sufficient to 
support defendant’s conviction for resisting ar- 
rest. State v. Rodriguez, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 431 (Tenn. Crim. App. 
June 5, 2018), appeal dismissed, — S.W.3d —, 
2019 Tenn. LEXIS 373 (Tenn. Aug. 19, 2019). 

Evidence was sufficient to convict defendant 
of resisting arrest because defendant ignored 
officers’ orders to come out from underneath a 
vehicle and had to be dragged out; defendant 
then refused to place his arms behind his back 
so that he could be handcuffed; and defendant 
struggled with the arresting officers before an 


investigator was able to place handcuffs on 
him. State v. Baker, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 341 (Tenn. Crim. App. June 
7, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 484 (Tenn. Sept. 20, 2019). 
Evidence was sufficient to support defen- 
dant’s conviction for resisting arrest because 
the jury reasonably could have concluded that 
defendant intentionally prevented a police offi- 
cer from effecting a stop, search, and subse- 
quent arrest by using force against the officer. 
Defendant attempted to drive away as an offi- 
cer approached defendant’s illegally parked car 
at night in the location of a possible burglary, 
an altercation occurred when the officer pulled 
defendant out of the car, and defendant refused 
to obey commands to stop until subdued. State 
v. Wilson, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 797 (Tenn. Crim. App. Dec. 20, 2019). 
Evidence was sufficient to support defen- 
dant’s conviction for resisting arrest because it 
showed that though defendant originally 
placed his hands behind his back to be cuffed, 
he moved his left arm forward, tensed up, and 
began to pull away from the officers as the 
officer attempted to place the cuff on defen- 
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dant’s other wrist. Defendant then made a 
lunging-type movement toward the gas pump, 
and ultimately the officer took defendant to the 
ground in order to handcuff him. State v. 
Forkpa, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 724 (Tenn. Crim. App. Nov. 16, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction for resisting arrest because 
according to both the eyewitness testimony and 
the body camera video defendant acted aggres- 
sively towards the officer from the outset of the 
incident. Defendant refused the officer’s re- 
quest to place his hands behind his back, he 
refused to get on the ground as ordered, and he 
physically resisted the officer’s attempts to gain 
control of his arms and hands. State v. Elliott, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 127 
(Tenn. Crim. App. Mar. 31, 2021). 


2. Defense of Excesive Force. 

An instruction on self-defense was warranted 
because there was some evidence from which 
the jury could have determined that defen- 
dant’s use of force was only for protection 
against police officers who were using more 
force than was necessary to place defendant 
under arrest. Defendant testified that defen- 
dant was sitting in a car at night when someone 
with a blinding light from a flashlight ap- 
proached, began hitting the window, pulled 
defendant out, and began hitting defendant as 
defendant attempted to comply with the offi- 
cer’s demands. State v. Wilson, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 797 (Tenn. Crim. 
App. Dec. 20, 2019). 

Trial court had sufficient evidence upon 
which to reject the Defendant’s claim of self- 
defense because nothing in the video or the 
officer’s testimony suggested that they used 
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excessive force when they placed the handcuffs 
on defendant, and the officers’ merely advising 
him that he was being detained and attempted 
to handcuff him, which did not amount to 
greater force than necessary to make an arrest. 
State v. Forkpa, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 724 (Tenn. Crim. App. Nov. 16, 
2020). 


4, Arrest. 

In an action charging defendant with resist- 
ing arrest, the definition of “arrest” given in the 
jury instructions, which stated that an “arrest” 
included putting hands on a person, but also 
required a person be subject to the control of 
the person making the arrest, was consistent 
with the Tennessee Supreme Court’s definition 
in a constitutional context and did not mislead 
the jury. State v. Rodriguez, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 431 (Tenn. Crim. App. 
June 5, 2018), appeal dismissed, — S.W.3d —, 
2019 Tenn. LEXIS 373 (Tenn. Aug. 19, 2019). 


10. Evidence. 


13. —Identity. 

Defendant’s dual convictions for resisting ar- 
rest and disorderly conduct did not violate 
double jeopardy because the resisting arrest 
charge was based on defendant’s temporary 
escape from the custody of a police officer who 
was attempting to handcuff defendant, while 
the disorderly conduct charge was based on the 
unreasonable noise created by defendant as 
paramedics arrived and attempted to treat de- 
fendant after a police officer tackled and hit 
defendant as defendant was attempting to es- 
cape. State v. Schubert, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 83 (Tenn. Crim. App. 
Mar. 9, 2021). 


(a)(1) Except as provided in subsection (b), it is unlawful for any person to 
intentionally conceal themselves or flee by any means of locomotion from 
anyone the person knows to be a law enforcement officer if the person: 

(A) Knows the officer is attempting to arrest the person; or 


(B) Has been arrested. 


(2) It is a defense to prosecution under this subsection (a) that the 


attempted arrest was unlawful. 


(3) [Deleted by 2021 amendment.] 
(b)(1) It is unlawful for any person, while operating a motor vehicle on any 
street, road, alley or highway in this state, to intentionally flee or attempt to 
elude any law enforcement officer, after having received any signal from the 
officer to bring the vehicle to a stop. 

(2) It is a defense to prosecution under this subsection (b) that the 
attempted arrest was unlawful. 

(3) [Deleted by 2021 amendment.] 

(4) In addition to the penalty prescribed in subsection (d), the court shall 
order the suspension of the driver license of the person for a period of not less 
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than six (6) months nor more than two (2) years. If the license is already 
suspended, at the time the order is issued, the suspension shall begin on the 
date the existing suspension ends. The court shall also confiscate the license 
being suspended and forward it to the department of safety along with a 
report of the license suspension. If the court is unable to take physical 
possession of the license, the court shall nevertheless forward the report to 
the department. The report shall include the complete name, address, birth 
date, eye color, sex, and driver license number, if known, of the person whose 
license has been suspended, and shall indicate the first and last day of the 
suspension period. If the person is the holder of a license from another state, 
the court shall not confiscate the license but shall notify the department, 
which shall notify the appropriate licensing officials in the other state. The 
court shall, however, suspend the person’s nonresident driving privileges for 
the appropriate length of time. 

(c) In addition to the penalties prescribed in this section, the court shall 


order a person who commits evading arrest and, in doing so, recklessly 
damages government property, including, but not limited to, a law enforcement 
officer’s uniform or motor vehicle, to pay restitution to the appropriate 
government agency for the value of any property damaged. 
(d)(1) A violation of subsection (a) is a Class A misdemeanor. 
(2)(A) A violation of subsection (b) is a Class E felony and shall be punished 
by confinement for not less than thirty (30) days. 

(B) If the flight or attempt to elude creates a risk of death or injury to 
innocent bystanders, pursuing law enforcement officers, or other third 
parties, a violation of subsection (b) is a Class D felony and shall be 
punished by confinement for not less than sixty (60) days. 

(3) A violation of subsection (a) or (b) that results in serious bodily injury 
to a law enforcement officer is a Class C felony. 

(4) A violation of subsection (a) or (b) that results in the death of a law 
enforcement officer is a Class A felony. 


History. 

Acts 1989, ch. 591, § 1; 1995, ch. 467, § 1; 
2016; ch. 638,88: 1,2; 2020,.ch. 584, § 1; 2021, 
ch. 278) 8S) ree 


Compiler’s Notes. 

Acts 2021, ch. 278, § 3 provided that the act 
is known and may be cited as the “Spencer 
Bristol Act.” 


Amendments. 

The 2020 amendment added (c). 

The 2021 amendment deleted (a)(3), which 
read: “A violation of subsection (a) is a Class A 
misdemeanor.”; and deleted (b)(3), which read: 
“(A) Except as provided in subdivision (b)(3)(B), 
a violation of this subsection (b) is a Class E 
felony and shall be punished by confinement for 
not less than thirty (30) days. 


“(B) If the flight or attempt to elude creates a 
risk of death or injury to innocent bystanders, 
pursuing law enforcement officers, or other 
third parties, a violation of this subsection (b) is 
a Class D felony and shall be punished by 
confinement for not less than sixty (60) days.”; 
in (b)(4), substituted “the penalty prescribed in 
subsection (d)” for “the penalty prescribed in 
this subsection (b)”; and added (d). 


Effective Dates. 
Acts 2020, ch. 584, § 2. July 1, 2020. 
Acts 2021, ch. 278, § 4. July 1, 2021. 


Cross-References. 
Penalties for Class A, C, D and E felonies, 
§ 40-35-111. 
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NOTES TO DECISIONS 


ANALYSIS 


pss Double Jeopardy. 
a Evidence Sufficient. 
5 Sentence. 


2. Double Jeopardy. 

For purposes of double jeopardy, the ele- 
ments of misdemeanor evading arrest and 
felony evading arrest are different as misde- 
meanor evading arrest specifically provides 
that the accused has to know that the officer is 
attempting an arrest while felony evading ar- 
rest merely requires a signal to stop; and felony 
evading arrest requires a specific method of 
evading, by use of a motor vehicle, and ad- 
dresses the creation of a risk of death or injury 
to third parties, resulting in an increase of 
punishment. State v. Derring, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 32 (Tenn. Crim. 
App. Jan. 16, 2019). 

Defendant’s felony evading arrest in the car 
and misdemeanor evading arrest on foot did not 
violate double jeopardy as they were not part of 
the same act or transaction as the crash was an 
intervening force, and defendant formed an 
additional intent to flee from officers after the 
crash. State v. Derring, — S.W.38d —, 2019 
Tenn. Crim. App. LEXIS 32 (Tenn. Crim. App. 
Jan. 16, 2019). 


3. Evidence Sufficient. 

Sufficient evidence supported defendant’s 
conviction for eluding after being signaled by 
an officer to stop because (1) the signal did not 
have to be given while the vehicle was being 
operated, and (2) the evidence showed defen- 
dant intentionally fled after defendant knew 
police signaled defendant to stop, as, after an 
officer approached defendant and so instructed 
defendant, defendant drove away. State v. Ol- 
ivier, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 546 (Tenn. Crim. App. July 23, 2018). 

Evidence that the officer turned on his lights 
and sirens to effectuate a traffic stop before 
defendant provided false identification and 
then ran supported defendant’s conviction for 
evading arrest. State v. Gray, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 700 (Tenn. Crim. 
App. Sept. 14, 2018). 

Evidence was sufficient to convict defendant 
of felony evading arrest in a car and misde- 
meanor evading arrest on foot because defen- 
dant stole the victim’s car; an officer turned on 
his blue lights to signal for defendant to stop; 
instead of stopping, defendant accelerated, ran 
a stop sign and a stop light, and crashed into 
another car in the middle of an intersection; 
once the car crashed, defendant ran on foot and 
was pursued by several officers; and two of the 
officers who witnessed the wreck were 100% 
certain that defendant was the driver of the car. 


State v. Derring, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 32 (Tenn. Crim. App. Jan. 16, 
2019). 

Evidence that defendant took off running 
after seeing an investigator following him and 
then yelling for him to stop and the investigator 
was the police was sufficient to support defen- 
dant’s conviction for evading arrest. State v. 
Gill, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 91 (Tenn. Crim. App. Feb. 11, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of evading arrest because it 
showed that he led the police on a 25 to 30 
minute chase, stopping only when traffic 
blocked him from continuing, police officers 
activated their sirens and blue lights while 
following him, and officers broadcast a com- 
mand on a PA system for him to stop, but he did 
not yield to their authority. Defendant had 
three children in his car throughout the pur- 
suit, and several police officers and vehicles 
were involved in the attempt to apprehend him. 
State v. Myers, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 285 (Tenn. Crim. App. Apr. 30, 
2019), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 314 (Tenn. July 17, 2019). 

Evidence was sufficient to convict defendant 
of felony evading arrest because two police 
vehicles, with their blue lights activated, boxed 
in defendant’s vehicle to prevent it from leaving 
the scene; several officers, wearing raid vests 
clearly marked as law enforcement, gave orders 
for the occupants of the vehicle to place their 
hands where they could be seen and that a 
passenger was under arrest; defendant placed 
the vehicle into reverse, rammed into an offi- 
cer’s vehicle, and sped off down several heavily- 
trafficked streets; and defendant’s near colli- 
sion with a silver car showed a risk to innocent 
bystanders. State v. Baker, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 341 (Tenn. Crim. App. 
June 7, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 484 (Tenn. Sept. 20, 2019). 

Defendant’s motion for judgment of acquittal 
was properly denied as the evidence was suffi- 
cient to sustain his convictions for aggravated 
burglary, vandalism, theft of property, and 
evading arrest by motor vehicle and on foot as 
he was the perpetrator of the offenses because 
the victim’s front door was pried open, and a 
crowbar was near the door; the victim’s garage 
door was open, and several tools from her 
garage were strewn on the lawn; a deputy 
testified that a man matching defendant’s de- 
scription approached the scene of the burglary, 
had words with the deputies, and fled in a van 
registered to defendant’s wife; the van crashed 
into a ditch, and no one was present in the van; 
and defendant subsequently confessed to the 
offenses. State v. Simmons, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 804 (Tenn. Crim. App. 
Dec. 22, 2020). 


39-16-609 


Evidence was sufficient to support defen- 
dant’s conviction for evading arrest because a 
sheriffs deputy activated the blue lights and 
sirens on the deputy’s car and pursued defen- 
dant’s motorcycle at high speeds after the depu- 
ty’s radar indicated defendant was speeding, 
defendant had defendant’s hand down beside 
the motorcycle and waved like defendant was 
acknowledging the deputy, defendant did. not 
pull over, and defendant continued to ride the 
motorcycle for miles until defendant turned 
into a driveway and parked. State v. Schmitz, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 54 
(Tenn. Crim. App. Feb. 14, 2021). 


5. Sentence. 

Trial court properly sentenced defendant to 
three years for felony evading arrest and 11 
months and 29 days for his two aggravated 
assault convictions, to run consecutively; defen- 
dant had an extensive criminal history, the 
trial court considered all appropriate prin- 
ciples, and the record supported the enhance- 
ment factors under T.C.A. § 40-35-114(1), (8), 
(10), (13)(B), as he had no hesitation to commit 
a crime when the risk to human life was high, 
he failed to comply with conditions of sentence, 
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and he was on parole when he committed the 
offense. State v. Stringer, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 730 (Tenn. Crim. App. 
Sept. 27, 2018). 

Trial court did not err in sentencing defen- 
dant to the maximum sentence of six years for 
robbery, four years for felony evading arrest, 
and 11 months and 29 days for misdemeanor 
evading arrest because he had multiple arrests 
in his two years as an adult; he possessed a 
firearm during the commission of the offense; 
he previously failed to comply with the condi- 
tions of a sentence involving release into the 
community; he was released on bail or pretrial 
release when he committed the crime; and the 
offense of felony evading arrest involved more 
than one victim as the proof showed defendant 
crashed into a car containing multiple people. 
State v. Derring, —S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 32 (Tenn. Crim. App. Jan. 16, 
2019). 

Trial court did not err by sentencing defen- 
dant to seven years’ confinement for felony 
theft of property because it was within the 
range provided by this section. State v. Talley, 
— 8.W.3d —, 2019 Tenn. Crim. App. LEXIS 261 
(Tenn. Crim. App. Apr. 24, 2019). 


(a) It is unlawful for any person to knowingly fail to appear as directed by a 


lawful authority if the person: 


(1) Has been lawfully issued a criminal summons pursuant to § 40-6-215; 

(2) Has been lawfully commanded to appear for booking and processing 
pursuant to a criminal summons issued in accordance with § 40-6-215; 

(3) Has been lawfully issued a citation in lieu of arrest under § 40-7-118; 

(4) Has been lawfully released from custody, with or without bail, on 
condition of subsequent appearance at an official proceeding or penal 
institution at a specified time or place; or 

(5) Knowingly goes into hiding to avoid prosecution or court appearance. 
(b) It is a defense to prosecution under this section that: 

(1) The appearance is required by a probation and parole officer as an 
incident of probation or parole supervision; or 

(2) The person had a reasonable excuse for failure to appear at the 


specified time and place. 


(c) Nothing in this section shall apply to witnesses. 

(d) Failure to appear is a Class A misdemeanor. 

(e) Any sentence received for a violation of this section must be ordered to be 
served consecutively to any sentence received for the offense for which the 


defendant failed to appear. 
(f) [Deleted by 2019 amendment.] 
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History. 

Acts 1989, ch. 591, § 1; 1990, ch. 709, § 1; 
1990, ch. 980, § 16; 1997, ch. 317, § 1; 1998, ch. 
1049, § 15; 2004, ch. 727, § 1; 2019, ch. 486, 
§ 4. 


Amendments. 

The 2019 amendment rewrote former (d)-(f), 
which read: “(d) If the occasion for which the 
defendant’s appearance is required is a misde- 
meanor or is a violation of subdivision (a)(2), 
failure to appear is a Class A misdemeanor. 
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“(e) If the occasion for which the defendant’s 
appearance is required is a Class A misde- 
meanor or a felony, failure to appear is a Class 
E felony. 

“(f) Any sentence received for a violation of 
this section may be ordered to be served con- 
secutively to any sentence received for the 
offense for which the defendant failed to ap- 
pear.” 


Effective Dates. 
Acts 2019, ch. 486, § 15. July 1, 2019. 


NOTES TO DECISIONS 


ANALYSIS 


De Evidence Sufficient. 
5. Evidence. 


2. Evidence Sufficient. 

Evidence was sufficient to support defen- 
dant’s conviction for failure to appear because a 
rationale jury could find that defendant know- 
ingly failed to appear at an official proceeding; 
defendant testified about his absence from 
court, and by its verdict, the jury concluded 
that his reason for not appearing was not 
reasonable. State v. Mathis, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 287 (Tenn. Crim. App. 
May 2, 2019). 


5. Evidence. 

Trial court did not abuse its discretion in 
admitting defendant’s prior convictions be- 
cause it complied with the requirements of the 
rule, and the evidence regarding defendant’s 
mens rea for the offense of failure to appear was 
not so overwhelming as to make the convictions 
“needless”; the trial court found, on the record, 
that the material issue warranting admission 
of the convictions was proving the required 
mens rea based upon defendant’s prior court 
experience. State v. Mathis, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 287 (Tenn. Crim. App. 
May 2, 2019). 


PART 7 
PERJURY 


39-16-702. Perjury. 


(a) A person commits an offense who, with intent to deceive: 

(1) Makes a false statement, under oath; 

(2) Makes a statement, under oath, that confirms the truth of a false 
statement previously made and the statement is required or authorized by 
law to be made under oath; 

(3) Makes a false statement, not under oath, but on an official document 
required or authorized by law to be made under oath and stating on its face 
that a false statement is subject to the penalties of perjury; or 

(4) Makes a false statement, not under oath, but in a declaration stating 
on its face that it is made under penalty of perjury. 

(b)(1) Perjury is a Class A misdemeanor. 

(2) Perjury committed on an application for a handgun carry permit 
under § 39-17-1351 or § 39-17-1366 is a Class E felony. Each application for 
a handgun carry permit shall clearly state in bold face type directly above 
the signature line that an applicant who, with intent to deceive, makes any 
false statement on the application is guilty of the felony offense of perjury. 

(3) Perjury committed on a sexual offender or violent sexual offender TBI 
registration form under title 40, chapter 39, part 2, is a Class E felony. Fach 
TBI registration form shall clearly state in bold face type directly above the 
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signature line that an applicant who, with the intent to deceive, makes any 
false statement on the application is guilty of the felony offense of perjury. 


History. 

Acts 1989, ch. 591, § 1; 1997, ch. 468, § 1; 
2004, ch. 921, § 2; 2011, ch. 211, § 1; 2019, ch. 
479, § 15. 


Amendments. 
The 2019 amendment, effective January 1, 


2020, inserted “or § 39-17-1366” in the first 
sentence of (b)(2). 


Effective Dates. 
Acts 2019, ch. 479, § 22. January 1, 2020. 


NOTES TO DECISIONS 


ANALYSIS 


be Evidence. 
Ai Sentencing. 


1. Evidence. 

Without the admission of the bills of sale or 
temporary tags, which were improperly admit- 
ted, the proof showed that defendant reported 
as required; without any proof to show that the 
actual information on the form was false or that 
defendant had the intent to deceive, the evi- 
dence was insufficient to support his conviction 
for perjury, and there was no proof that he 
failed to report a change in information or that 
he falsified any information on the form, and 
thus his convictions were vacated. State v. 
Hicks, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 698 (Tenn. Crim. App. Sept. 18, 2018). 

Evidence was sufficient to convict defendant 
of perjury because, although defendant testi- 
fied that he did not know he was prohibited 
from living with his stepson at the time of the 


initial April 4 registration or the September 1 
meeting, he signed an acknowledgement of the 
sex offender registry rules prior to those dates, 
on January 27, 2016; the document acknowl- 
edged by defendant recited the law effectively 
prohibiting him from living with his stepson; 
and the jury could have found that defendant 
knew of his obligation to report that he lived 
with his stepson and that he intentionally 
failed to disclose that information on the track- 
ing form to mislead officials. State v. Sullivan, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 22 
(Tenn. Crim. App. Jan. 14, 2021). 


2. Sentencing. 

Trial court appropriately sentenced defen- 
dant to six years of probation for perjury be- 
cause it was within the statutorily authorized 
range permitted for Class E felonies, which was 
between one and six years. State v. Sullivan, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 22 
(Tenn. Crim. App. Jan. 14, 2021). 


CHAPTER 17 


OFFENSES AGAINST PUBLIC HEALTH, SAFETY AND 


Section 


39-17-301. 
39-17-302. 
39-17-3083. 
39-17-304. 
39-17-306. 
39-17-307. 
39-17-312. 


39-17-402. 
39-17-4083. 


39-17-415. 
39-17-417. 
39-17-418. 
39-17-432. 


WELFARE 


Part 3. Disorderly Conduct and Riots 


Part definitions. 

Riot. 

Aggravated riot. 

Inciting to riot. 

Disrupting meeting or procession. 
Obstructing highway or other passageway. 
Abuse of corpse. 


Part 4. Drugs 


Definitions for this part and title 53, chapter 11, parts 3 and 4. 

Power to schedule dangerous drugs — Federal determination — Exclusions — 
Revision and publication of schedules. 

Criteria and controlled substances for Schedule VI. 

Criminal offenses and penalties. 

Simple possession or casual exchange. 

Drug-Free School Zone — Enhanced criminal penalties for violations within zone. 
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Section 
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Part 5. Gambling 


39-17-501. Part definitions. 
39-17-505. Possession of gambling device or record — Forfeiture. 


Part 9. Obscenity 


39-17-910. Unlawful possession, sale, distribution, or transportation of child-like sex doll. 


39-17-1002. 


39-17-1301. 
39-17-1305. 
39-17-1306. 
39-17-1307. 
39-17-1308. 
39-17-1309. 
39-17-1311. 


39-17-1313. 


39-17-1314. 


39-17-1316. 


39-17-1317. 
39-17-1321. 
39-17-1324. 


39-17-1326. 


39-17-1327. 
39-17-1350. 


39-17-1351. 
39-17-1352. 
39-17-1353. 
39-17-1358. 
39-17-1359. 
39-17-1360. 
39-17-1366. 


Part 15. 


39-17-1501. 
39-17-1502. 
39-17-1503. 
39-17-1504. 
39-17-1505. 
39-17-1506. 
39-17-1507. 
39-17-1509. 
39-17-1511. 
39-17-1513. 


39-17-1551. 


39-17-1603. 
39-17-1604. 


Part 10. Sexual Exploitation of Children 
Part definitions. 
Part 13. Weapons 


Part definitions. 

Prohibited firearm registries. 

Carrying weapons during judicial proceedings. 

Unlawful carrying or possession of a weapon. 

Defenses to unlawful possession or carrying of a weapon. 

Carrying weapons on school property. 

Carrying weapons on public parks, playgrounds, civic centers and other public 
recreational buildings and grounds. 

Transporting and storing a firearm or firearm ammunition in motor vehicle by permit 
holder or one who lawfully carries a handgun. 

Preemption of local regulation of firearms, ammunition, and knives — Actions 
against firearms or ammunition manufacturer, trade association, or dealer — 
Party adversely affected by local regulation. 

Sales of dangerous weapons — Certification of purchaser — Exceptions — Licensing 
of dealers — Definitions. 

Confiscation and disposition of confiscated weapons. 

Possession of handgun while under influence — Penalty. 

Offense of possessing firearm or antique firearm during commission or attempt to 
commit dangerous felony. 

Private right of action for intentional disclosure of information regarding firearms — 
Award of damages. 

Unlawful disclosure of information regarding firearms by government personnel. 

Law enforcement officers permitted to carry firearms — Exceptions — Restrictions — 
Identification card for corrections officers. 

Enhanced handgun carry permit. 

Suspension or revocation of license. 

Review of revocation or suspension. 

Retention of records — Violations. 

Prohibition at certain meetings — Posted notice — Handgun carry permit holder. 

Rules and regulations. 

Concealed handgun carry permit. 


Prevention of Youth Access to Tobacco, Smoking Hemp, and Vapor Products Act 


Short title. 

Purpose and intent. 

Part definitions. 

Sale or distribution to underage persons unlawful — Proof of age requirement. 

Prohibited purchases or possession by underage persons — Penalties. 

Required postings. 

Vending machine sales. 

Enforcement — Inspections — Reporting — Civil penalties. 

Maintenance of smoking paraphernalia in area inaccessible to customers. 

Department of agriculture encouraged to study effects of sale and distribution of 
vapor products to persons under 21. 

Purpose of part — Exemptions — Authority to prohibit smoking — Authority to 
prohibit use of tobacco products or vapor products. 


Part 16. Children’s Act for Clean Indoor Air 


Part definitions. 
Places where smoking and use of vapor products is prohibited. 
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Part 18. Non-Smoker Protection Act 


Section 
39-17-1802. Part definitions. 
39-17-1804. Exempted areas. 


PART 1 
MISCELLANEOUS 


39-17-117. Unlawful to draw a lien against real or personal property 


without legal basis. 


NOTES TO DECISIONS 


1. Evidence Sufficiency. 

Defendants were not entitled to relief on the 
issue regarding the sufficiency of the evidence 
to support their convictions for fraudulently 
filing a lien. Viewed in the light most favorable 


to the State, the proof at trial established that 
each of the defendants filed liens against mul- 
tiple victims. State v. Lyons, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 100 (Tenn. Crim. App. 
Mar. 22, 2021). 


PART 3 
DISORDERLY CONDUCT AND RIOTS 


39-17-301. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Desecrate” means defacing, damaging, polluting or otherwise physi- 
cally mistreating in a way that the person knows or should know will 
outrage the sensibilities of an ordinary individual likely to observe or 


discover the person’s action; 
(2) “Participates” includes: 


(A) Joining a group of three (3) or more persons who riot; 

(B) Aiding and abetting a riot; or 

(C) Refusing any lawful order of correctional personnel or other law 
enforcement officers during the course of a riot; 
(3) “Riot” means a disturbance in a public place or penal institution as 


defined in § 39-16-601 involving an assemblage of three (3) or more persons 
whether or not participating in any otherwise lawful activity, which, by 
tumultuous and violent conduct, creates grave danger of substantial damage 
to property or serious bodily injury to persons or substantially obstructs law 
enforcement or other governmental function; and 

(4) “Transportation facility” means any conveyance or place used for or in 
connection with public passenger transportation by air, railroad, motor 
vehicle or any other method. It includes, but is not limited to, aircraft, 
watercraft, railroad cars, buses, and air, boat, railroad and bus terminals 
and stations. 


History. 1999, ch. 350, § 1; 2014, ch. 982, § 3; 2020 (2nd 
Acts 1989, ch. 591, § 1; 1990, ch. 1080, § 29; Ex. Sess.), ch. 3, §§ 9, 10. 


109 


Compiler’s Notes. 

For the Preamble to the act concerning a 
uniform framework of laws that will protect the 
rights of all Tennesseans to peacefully demon- 
strate, see Acts 2020 (2nd Ex. Sess.), ch. 3. 

2020 (2nd Ex. Sess.), ch. 3, § 26 provided 
that the act, which amended this section, ap- 
plies to offenses committed after August 20, 
2020. 


39-17-302. Riot. 
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Amendments. 

The 2020 (2nd Ex. Sess.) amendment by ch. 3 
substituted “Joining” for “Assembling with or 
joining” in (2)(A); and deleted “Being present,” 
at the beginning of (2)(B). 


Effective Dates. 
Acts 2020 (2nd Ex. Sess.), ch. 3, § 26. August 
20, 2020. 


(a) A person commits an offense who knowingly participates in a riot. 

(b) A violation of this section is a Class A misdemeanor. In any sentence 
imposed for a violation of this section, the court shall include a mandatory 
minimum sentence of thirty (80) days of incarceration and an order of 
restitution for any property damage or loss incurred as a result of the offense. 


History. 
Acts 1989, ch. 591, § 1; 2020 (2nd Ex. Sess.), 
eho, 8 11. 


Compiler’s Notes. 

For the Preamble to the act concerning a 
uniform framework of laws that will protect the 
rights of all Tennesseans to peacefully demon- 
strate, see Acts 2020 (2nd Ex. Sess.), ch. 3. 

2020 (2nd Ex. Sess.), ch. 3, § 26 provided 
that the act, which amended this section, ap- 


39-17-303. Aggravated riot. 


(a) A person commits an offense who: 


plies to offenses committed after August 20, 
2020. 


Amendments. 
The 2020 (2nd Ex. Sess.) amendment by ch. 3 
added the second sentence in (b). 


Effective Dates. 
Acts 2020 (2nd Ex. Sess.), ch. 3, § 26. August 
20, 2020. 


(1) Knowingly participates in a riot; and 
(2)(A) Traveled from outside the state with intent to commit a criminal 


offense; 


(B) Participates in a riot in exchange for compensation; or 
(C) As a result of the riot, a person other than one (1) of the participants 
suffers bodily injury or substantial property damage occurs. 
(b)(1) A violation of this section is a Class E felony. 
(2) In any sentence imposed for a violation of this section, the court shall 
include a mandatory minimum sentence of: 
(A) Forty-five (45) days of incarceration; or 
(B) Sixty (60) days of incarceration if the defendant engages in the 
conduct described in two (2) or more of the circumstances listed in 


subdivisions (a)(2)(A)-(C). 


(3) In any sentence imposed for a violation of this section, the court shall 
include an order of restitution for any injury, property damage, or loss 


incurred as a result of the offense. 


History. 

Acts 1989, ch. 591, § 1; 1990, ch. 1030, § 35; 
2020 (2nd Ex. Sess.), ch. 3, § 12; 2021, ch. 440, 
Bae 


Compiler’s Notes. 
For the Preamble to the act concerning a 


uniform framework of laws that will protect the 
rights of all Tennesseans to peacefully demon- 
strate, see Acts 2020 (2nd Ex. Sess.), ch. 3. 
Acts 2020 (2nd Ex. Sess.), ch. 3, § 26 pro- 
vided that the act, which amended this section, 
applies to offenses committed after August 20, 


39-17-304 


2020. 


Amendments. 
The 2020 (2nd Ex. Sess.) amendment by ch. 3 
added the second and third sentences in (b). 
The 2021 amendment added (a)(2)(A) and 
(a)(2)(B); redesignated former (a)(2) as 
(a)(2)(C); inserted designator (b)(1) in (b); in- 
serted designator (b)(2) in former (b) following 


39-17-304. Inciting to riot. 
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“Class E felony.”; inserted designator (b)(2)(A) 
in former (b) following “minimum sentence of”; 
added (b)(2)(B); and designated the former last 
sentence of (b) as (b)(3). 


Effective Dates. 

Acts 2020 (2nd Ex. Sess.), ch. 3, § 26. August 
20, 2020. 

Acts 2021, ch. 440, § 3. July 1, 2021. 


(a) A person commits an offense who incites or urges three (3) or more 


persons to create or engage in a riot. 


(b) A violation of this section is a Class A misdemeanor. In any sentence 
imposed for a violation of this section, the court shall include an order of 
restitution for any property damage or loss incurred as a result of the offense. 


History. 
Acts 1989, ch. 591, § 1; 2020 (2nd Ex. Sess.), 
Chisel: 


Compiler’s Notes. 

For the Preamble to the act concerning a 
uniform framework of laws that will protect the 
rights of all Tennesseans to peacefully demon- 
strate, see Acts 2020 (2nd Ex. Sess.), ch. 3. 

2020 (2nd Ex. Sess.), ch. 3, § 26 provided 
that the act, which amended this section, ap- 


39-17-305. Disorderly conduct. 


plies to offenses committed after August 20, 
2020. 


Amendments. 
The 2020 (2nd Ex. Sess.) amendment by ch. 3 
added the second sentence in (b). 


Effective Dates. 
Acts 2020 (2nd Ex. Sess.), ch. 3, § 26. August 
20s 2020) 


NOTES TO DECISIONS 


4. Resisting Arrest. 

Defendant’s dual convictions for resisting ar- 
rest and disorderly conduct did not violate 
double jeopardy because the resisting arrest 
charge was based on defendant’s temporary 
escape from the custody of a police officer who 
was attempting to handcuff defendant, while 
the disorderly conduct charge was based on the 


unreasonable noise created by defendant as 
paramedics arrived and attempted to treat de- 
fendant after a police officer tackled and hit 
defendant as defendant was attempting to es- 
cape. State v. Schubert, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 83 (Tenn. Crim. App. 
Mar. 9, 2021). 


39-17-306. Disrupting meeting or procession. 


(a) A person commits an offense if, with the intent to prevent or disrupt a 
lawful meeting, procession, or gathering, the person substantially obstructs or 
interferes with the meeting, procession, or gathering by physical action or 


verbal utterance. 


(b) A violation of this section is a Class A misdemeanor. 
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History. 
Acts 1989, ch. 591, § 1; 2020 (2nd Ex. Sess.), 
ch. 3,9 14. 


Compiler’s Notes. 

For the Preamble to the act concerning a 
uniform framework of laws that will protect the 
rights of all Tennesseans to peacefully demon- 
strate, see Acts 2020 (2nd Ex. Sess.), ch. 3. 

2020 (2nd Ex. Sess.), ch. 3, § 26 provided 
that the act, which amended this section, ap- 
plies to offenses committed after August 20, 
2020. 


Amendments. 
The 2020 (2nd Ex. Sess.) amendment by ch. 3 
substituted “Class A” for “Class B” in (b). 


Effective Dates. 
Acts 2020 (2nd Ex. Sess.), ch. 3, § 26. August 
20, 2020. 


Cross-References. 
Penalty for Class A misdemeanor, § 40-35- 
dit. 


Attorney General Opinions. 
The capitol police have general authority to 
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make arrests in and around the State Capitol 
and other state buildings. They do not need any 
additional authorization or approval to exercise 
that arrest authority on the second floor of the 
Capitol. As state law enforcement officers, the 
capitol police have authority to make arrests in 
or around the State Capitol regardless of 
whether the General Assembly is in session. No 
relevant statutory provision or applicable rule 
or regulation distinguishes between the periods 
during which the legislature is in session and 
out of session. On the other hand, sergeants-at- 
arms are legislative officials subject to the con- 
trol of their respective legislative houses. They 
do not have any freestanding statutory author- 
ity to make arrests absent authorization by 
their respective houses. To the extent the 
House or the Senate authorize their respective 
sergeants-at-arms to make arrests, each indi- 
vidual house may determine whether that au- 
thority applies only during session or applies 
when the legislature is out of session as well. 
OAG 20-09, 2020 Tenn. AG LEXIS 30 (5/11/ 
2020). 


39-17-307. Obstructing highway or other passageway. 


(a) A person commits an offense who, without legal privilege, intentionally, 


knowingly or recklessly: 


(1) Obstructs a highway, street, sidewalk, railway, waterway, elevator, 


aisle, or hallway to which the public, or a substantial portion of the public, 
has access; or any other place used for the passage of persons, vehicles or 
conveyances, whether the obstruction arises from the person’s acts alone or 
from the person’s acts and the acts of others; or 
(2) Disobeys a reasonable request or order to move issued by a person 
known to be a law enforcement officer, a firefighter, or a person with 
authority to control the use of the premises to: 
(A) Prevent obstruction of a highway or passageway; or 
(B) Maintain public safety by dispersing those gathered in dangerous 
proximity to a fire, riot or other hazard. 
(b) For purposes of this section, “obstruct” means to render impassable or to 
render passage unreasonably inconvenient or potentially injurious to persons 
or property. 
(c)(1) A violation of subdivision (a)(1) is a Class A misdemeanor. 
(2) A violation of subdivision (a)(2) is a Class C misdemeanor. 
(3) Notwithstanding subdivision (c)(1), a violation of subdivision (a)(1) is 
a Class E felony if the obstruction prevents an emergency vehicle from 
accessing a highway or street, the obstruction prevents a first responder 
from responding to an emergency, or if the obstruction prevents access to an 
emergency exit. For purposes of this subdivision (c)(3): 
(A) “Emergency exit” means a doorway in a building or facility used for 
egress to the outdoors only when there is an immediate threat to the 
health or safety of an individual; 
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(B) “Emergency vehicle” means any vehicle of a governmental depart- 
ment or public service corporation when responding to an emergency, any 
vehicle of a police or fire department, and any ambulance; and 

(C) “First responder” has the same definition as used in § 39-13-116(d). 

(d)(1) It is an affirmative defense to prosecution under this section, which 
must be proven by a preponderance of the evidence, that: 

(A) Solicitation and collection of charitable donations at a highway or 
street intersection were undertaken by members of an organization that 
has received a determination of exemption from the internal revenue 
service under 26 U.S.C. § 501(c)(3) or (4); 

(B) The members of the organization undertook reasonable and pru- 
dent precautions to prevent both disruption of traffic flow and injury to 


person or property; and 


(C) The solicitation and collection at the specific time and place and the 
specific precautions were proposed in advance to, and received the prior 
written approval of, the administrative head of the local law enforcement 
agency in whose jurisdiction the intersection is located. 

(2) No lability for any accident or other occurrence that arises from 
solicitations shall attach to the sheriff or government involved in issuing the 
permit, but shall be borne solely by the organization obtaining the permit. 

(3) This subsection (d) shall not be construed to supersede or affect any 
ordinance relative to collecting donations at public intersections in effect on 


July 1, 1993. 


(4) Any municipality by ordinance may prohibit roadblocks within its 
corporate limits notwithstanding this subsection (d). 


History. 

Acts 1989, ch. 591, § 1; 1993, ch. 148, §§ 1-5; 
2015, ch. 188, § 1; 2017, ch. 121, § 1; 2020 (2nd 
Ex. Sess.), ch. 3, § 15. 


Compiler’s Notes. 

For the Preamble to the act concerning a 
uniform framework of laws that will protect the 
rights of all Tennesseans to peacefully demon- 
strate, see Acts 2020 (2nd Ex. Sess.), ch. 3. 

2020 (2nd Ex. Sess.), ch. 3, § 26 provided 
that the act, which amended this section, ap- 
plies to offenses committed after August 20, 
2020. 


Amendments. 

The 2020 (2nd Ex. Sess.) amendment by ch. 3 
rewrote (c), which read: “(c)(1) An offense under 
this section is a Class C misdemeanor. 

“(2) Notwithstanding subdivision (c)(1), an 


39-17-312. Abuse of corpse. 


offense under subdivision (a)(1) is a Class B 
misdemeanor and shall be punished by a fine of 
two hundred dollars ($200) if, at the time of the 
violation, the person obstructs an emergency 
vehicle from accessing the highway or street, or 
highway’s or street’s right-of-way. As used in 
this subdivision (c)(2), ‘emergency vehicle’ 
means any vehicle of a governmental depart- 
ment or public service corporation when re- 
sponding to an emergency, any vehicle of a 
police or fire department, and any ambulance.” 


Effective Dates. 
Acts 2020 (2nd Ex. Sess.), ch. 3, § 26. August 
20, 2020. 


Cross-References. 

Penalties for Class A and C misdemeanors, 
§ 40-35-1111. 

Penalty for Class E felony, § 40-35-111. 


(a) A person commits an offense who, without legal privilege, knowingly: 
(1) Physically mistreats a corpse in a manner offensive to the sensibilities 


of an ordinary person; 


(2) Disinters a corpse that has been buried or otherwise interred; 
(3) Disposes of a corpse in a manner known to be in violation of law; or 
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(4) Engages in sexual contact, as defined in § 39-13-501, with a corpse. 

(b) A person commits an offense who, without legal authority or privilege, 

knowingly offers to sell, sells, offers to purchase or purchases previously buried 

human skeletal remains. Any remains seized in violation of this subsection (b) 


shall be confiscated and subject to disposition as provided for in §§ 11-6-104 


and 11-6-119. 


(c) A violation of this section is a Class E felony. 


History. 
Acts 1989, ch. 591, § 1; 2006, ch. 896, § 1; 
2021, ch. 402, § 2. 


Compiler’s Notes. 

Acts 2021, ch. 402, § 1 provided that the act 
sections 1 through 3 of the act are known and 
may be cited as “April’s Law.” 

Acts 2021, ch. 402, § 4 provided that the act, 


which amended this section, applies to acts 
committed on or after July 1, 2021. 


Amendments. 
The 2021 amendment added (a)(4). 


Effective Dates. 
Acts 2021, ch. 402, § 4. July 1, 2021. 


NOTES TO DECISIONS 


1. Evidence Sufficient. 

Evidence supported defendant’s abuse of a 
corpse conviction because defendant solicited 
the victim for sex, the victim was shot by 
defendant’s rifle, the victim’s nude body was 
dumped in a garbage can and trash was placed 
on top of the victim, it appeared as though the 
victim was positioned in an effort to create an 


inference that the victim was trash, defen- 
dant’s fingerprint was on a box in the trash, 
defendant solicited a jailhouse informant to 
murder witnesses, and defendant alleged that 
individuals who had alibis were the perpetra- 
tors. State v. Mendenhall, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 343 (Tenn. Crim. App. 
May 14, 2020). 


39-17-315. Stalking, aggravated stalking, and especially aggravated 


stalking. 


Law Reviews. 
Invisible Bars: Adapting the Crime of False 
Imprisonment to Better Address Coercive Con- 


trol and Domestic Violence in Tennessee, 71 
Vand. L. Rev. 681 (2018). 


NOTES TO DECISIONS 


3. Evidence. 

Evidence that defendant had unconsented 
contact with the victim when she growled at 
her, followed the victim to her car after a 
meeting, glared at the victim from the drive- 
way, used her car to inch up in front of the 
victim’s home and take pictures of the victim, 


blocked the victim’s driveway with her car, and 
mocked the victim’s incontinence was sufficient 
to support defendant’s stalking conviction. 
State v. Goldberg, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 180 (Tenn. Crim. App. Mar. 
20, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 541 (Tenn. Dec. 5, 2019). 


PART 4 
DRUGS 


39-17-402. Definitions for this part and title 53, chapter 11, parts 3 and 


4. 


As used in this part and title 53, chapter 11, parts 3 and 4, unless the context 


otherwise requires: 


(1) “Administer” means the direct application of a controlled substance, 
whether by injection, inhalation, ingestion, or any other means, to the body 
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of a patient or research subject by: 

(A) A practitioner or by the practitioner’s authorized agent in the 
practitioner’s presence; or 

(B) The patient or research subject at the direction and in the presence 
of the practitioner; 

(2) “Agent” means an authorized person who acts on behalf of or at the 
direction of a manufacturer, distributor, or dispenser. “Agent” does not 
include a common or contract carrier, public warehouseman, or employee of 
the carrier or warehouseman; 

(3) “Bureau” means the United States drug enforcement administration, 
United States department of justice, or its successor agency, except when 
used as the Tennessee bureau of investigation; 

(4) “Controlled substance” means a drug, substance, or immediate pre- 
cursor in Schedules I through VII of §§ 39-17-403 — 39-17-416; 

(5) “Counterfeit substance” means a controlled substance which, or the 
container or labeling of which, without authorization, bears the trademark, 
trade name, or other identifying mark, imprint, number or device, or any 
likeness thereof, of a manufacturer, distributor or dispenser other than the 
person who in fact manufactured, distributed, or dispensed the substance; 

(6) “Deliver” or “delivery” means the actual, constructive, or attempted 
transfer from one person to another of a controlled substance, whether or not 
there is an agency relationship; 

(7) “Dispense” means to deliver a controlled substance to an ultimate user 
or research subject by or pursuant to the lawful order of a practitioner, 
including the prescribing, administering, packaging, labeling, or compound- 
ing necessary to prepare the substance for that delivery; 

(8) “Dispenser” means a practitioner who dispenses; 

(9) “Distribute” means to deliver other than by administering or dispens- 
ing a controlled substance; 

(10) “Distributor” means a person who distributes; 

(11) “Drug” means: 

(A) Substances recognized as drugs in the United States Pharmaco- 
poeia, official Homeopaths Pharmacopoeia of the United States, or official 
National Formulary, or any supplement to any of them; 

(B) Substances intended for use in the diagnosis, cure, mitigation, 
treatment, or prevention of disease in man or animal; 

(C) Substances, other than food, intended to affect the structure or any 
function of the body of man or animal; and 

(D) Substances intended for use as a component of any article specified 
in subdivision (11)(A), (B) or (C). “Drug” does not include devices or their 
components, parts, or accessories; 

(12) “Drug paraphernalia” means all equipment, products and materials 
of any kind which are used, intended for use, or designed for use in planting, 
propagating, cultivating, growing, harvesting, manufacturing, compound- 
ing, converting, producing, processing, preparing, testing, analyzing, pack- 
aging, repackaging, storing, containing, concealing, injecting, ingesting, 
inhaling or otherwise introducing into the human body, a controlled sub- 
stance as defined in subdivision (4). “Drug paraphernalia” includes, but is 
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not limited to: 

(A) Isomerization devices used, intended for use, or designed for use in 
increasing the potency of any species of plant that is a controlled 
substance; 

(B) Testing equipment used, intended for use, or designed for use in 
identifying, or in analyzing the strength, effectiveness or purity of con- 
trolled substances; and 

(C) Objects used, intended for use, or designed for use in ingesting, 
inhaling, or otherwise introducing marijuana, marijuana concentrates, 
marijuana oil, cocaine, hashish, or hashish oil into the human body, such 
as: 

(i) Metal, acrylic, glass, stone, or plastic pipes with or without 
screens, permanent screens, hashish heads, or punctured metal bowls; 

(ii) Water pipes; 

(iii) Carburetion tubes and devices; 

(iv) Smoking and carburetion masks; 

(v) Chamber pipes; 

(vi) Carburetor pipes; 

(vii) Electric pipes; 

(viii) Chillums; 

(ix) Bongs; and 

(x) Ice pipes or chillers; 

(13) “Immediate methamphetamine precursor” means ephedrine, pseudo- 
ephedrine or phenylpropanolamine, or their salts, isomers or salts of 
isomers, or any drug or other product that contains a detectable quantity of 
ephedrine, pseudoephedrine or phenylpropanolamine, or their salts, isomers 
or salts of isomers; 

(14) “Immediate precursor” means a substance that the commissioner of 
mental health and substance abuse services, upon the agreement of the 
commissioner of health, has found to be and by rule designates as being the 
principal compound commonly used or produced primarily for use, and that 
is an immediate chemical intermediary used or likely to be used in the 
manufacture of a controlled substance, the control of which is necessary to 
prevent, curtail, or limit manufacture; 

(15) “Manufacture” means the production, preparation, propagation, com- 
pounding, conversion or processing of a controlled substance, either directly 
or indirectly by extraction from substances of natural origin, or indepen- 
dently by means of chemical synthesis, and includes any packaging or 
repackaging of the substance or labeling or relabeling of its container, except 
that “manufacture” does not include the preparation or compounding of a 
controlled substance by an individual for the individual’s own use or the 
preparation, compounding, packaging, or labeling of a controlled substance 
by: 

(A) A practitioner as an incident to administering or dispensing a 
controlled substance in the course of professional practice; or 

(B) A practitioner, or an authorized agent under the practitioner’s 
supervision, for the purpose of, or as an incident to, research, teaching or 
chemical analysis and not for sale; 
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(16)(A) “Marijuana” means all parts of the plant cannabis, whether 
growing or not; the seeds of the plant; the resin extracted from any part of 
the plant; and every compound, manufacture, salt, derivative, mixture, or 
preparation of the plant, including concentrates and oils, its seeds or resin; 

(B) “Marijuana” does not include the mature stalks of the plant, fiber 
produced from the stalks, oil or cake made from the seeds of the plant, any 
other compound, manufacture, salt, derivative, mixture, or preparation of 
the mature stalks, except the resin extracted from the mature stalks, fiber, 
oil, or cake, or the sterilized seeds of the plant which are incapable of 
germination; 

(C) “Marijuana” also does not include hemp, as defined in § 438-27-101; 

(D) The term “marijuana” does not include a product approved as a 
prescription medication by the United States food and drug administra- 
tion. Such product shall be designated, rescheduled, or deleted as a 
controlled substance pursuant to § 39-17-403; 

(EZ) The term “marijuana” does not include cannabis oil containing the 
substance cannabidiol, with less than six tenths of one percent (0.6%) of 
tetrahydrocannabinol, including the necessary seeds and plants, when 
manufactured, processed, transferred, dispensed, or possessed by a four- 
year public or private institution of higher education certified by the drug 
enforcement administration located in the state as part of a clinical 
research study on the treatment of intractable seizures, cancer, or other 
diseases; and 

(F) The term “marijuana” does not include oil containing the substance 
cannabidiol, with less than nine-tenths of one percent (0.9%) of tetrahy- 
drocannabinol, if: 

(i)(a) The bottle containing the oil is labeled by the manufacturer as 
containing cannabidiol in an amount less than nine-tenths of one 
percent (0.9%) of tetrahydrocannabinol; and 
(b) The person in possession of the oil retains: 
(1) Proof of the legal order or recommendation from the issuing 
state; and 
(2) Proof that the person or the person’s immediate family 
member has been diagnosed with intractable seizures or epilepsy by 
a medical doctor or doctor of osteopathic medicine who is licensed to 
practice medicine in this state; or 
(ii)(a) The bottle containing the oil is labeled by the manufacturer as 
containing cannabidiol in an amount less than nine-tenths of one 
percent (0.9%) of tetrahydrocannabinol on a printed label that in- 
cludes the manufacturer's name and the expiration date, batch 
number or lot number, and tetrahydrocannabinol concentration 
strength of the oil; and 
(b) The person in possession of the oil retains: 
(1) Proof of the legal order or recommendation from the issuing 
state; 
(2) Proof that the person or the person’s immediate family 
member has been diagnosed with at least one (1) of the following 
diseases or conditions by a medical doctor or doctor of osteopathic 
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medicine who is licensed to practice medicine in this state: 

(A) Alzheimer’s disease; 

(B) Amyotrophic lateral sclerosis (ALS); 

(C) Cancer, when such disease is diagnosed as end stage or the 
treatment produces related wasting illness, recalcitrant nausea 
and vomiting, or pain; 

(D) Inflammatory bowel disease, including Crohn’s disease and 
ulcerative colitis; 

(EZ) Multiple sclerosis; 

(F) Parkinson’s disease; 

(G) Human immunodeficiency virus (HIV) or acquired immu- 
nodeficiency syndrome (AIDS); or 

(H) Sickle cell disease; and 
(3) Proof that the person or the person’s immediate family 

member has a valid letter of attestation, as defined in § 68-7-101; 

(17) “Narcotic drug” means any of the following, whether produced 
directly or indirectly by extraction from substances of vegetable origin, or 
independently by means of chemical synthesis, or by a combination of 
extraction and chemical synthesis: 

(A) Opium and opiate, and any salt, compound, derivative, or prepara- 
tion of opium or opiate; 

(B) Any salt, compound, isomer, derivative, or preparation thereof that 
is chemically equivalent or identical with any of the substances referred to 
in subdivision (17)(A), but not including the isoquinoline alkaloids of 
opium; 

(C) Opium poppy and poppy straw; and 

(D) Coca leaves and any salt, compound, derivative, or preparation of 
coca leaves, and any salt, compound, isomer, derivative, or preparation 
thereof that is chemically equivalent or identical with any of these 
substances, but not including decocainized coca leaves or extractions of 
coca leaves that do not contain cocaine or ecgonine; 

(18) “Opiate” means any substance having an addiction-forming or addic- 
tion-sustaining liability similar to morphine or being capable of conversion 
into a drug having addiction-forming or addiction-sustaining liability. “Opi- 
ate” does not include, unless specifically designated as controlled under 
§ 39-17-403, the dextrorotatory isomer of 3-methozy-methyl-morphinan and 
its salts (dextromethorphan). “Opiate” does not include its racemic and 
levorotatory forms; 

(19) “Opium poppy” means the plant of the species papaver somniferum 1, 
except its seeds; 

(20) “Person” means an individual, corporation, governmental subdivision 
or agency, business trust, estate, trust, partnership or association or any 
other legal entity; 

(21) “Pharmacist” means a licensed pharmacist as defined by the laws of 
this state, and where the context so requires, the owner of a store or other 
place of business where controlled substances are compounded or dispensed 
by a licensed pharmacist; but nothing in this part or title 53, chapter 11, 
parts 3 and 4 shall be construed as conferring on a person who is not 
registered or licensed as a pharmacist any authority, right or privilege that 
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is not granted to that person by the pharmacy laws of this state; 

(22) “Poppy straw” means all parts, except the seeds, of the opium poppy 
after mowing; 

(23) “Practitioner” means: 

(A) A physician, dentist, optometrist, veterinarian, scientific investiga- 
tor or other person licensed, registered or otherwise permitted to distrib- 
ute, dispense, conduct research with respect to or to administer a con- 
trolled substance in the course of professional practice or research in this 
state; or 

(B) A pharmacy, hospital or other institution licensed, registered, or 
otherwise permitted to distribute, dispense, conduct research with respect 
to or to administer a controlled substance in the course of professional 
practice or research in this state; ‘ 

(24) “Production” includes the manufacturing, planting, cultivating, 
growing or harvesting of a controlled substance; 

(25) “State,” when applied to a part of the United States, includes any 
state, district, commonwealth, territory, insular possession thereof, and any 
area subject to the legal authority of the United States; | 

(26) “Ultimate user” means a person who lawfully possesses a controlled 
substance for the person’s own use or for the use of a member of the person’s 
household or for the administering to an animal owned by the person or by 
a member of the person’s household; and 

(27) “Wholesaler” means a person who supplies a controlled substance 
that the person has not produced or prepared, on official written orders, but 


not on prescriptions. 


History. 

‘Acts"1989) chvi591; § 1:81993: ch) 2955/8 8; 
2005, ch. 18, § 9; 2010, ch. 1100, § 65; 2012, ch. 
575, § 2; 2012, ch. 848, § 97; 2014, ch..916, § 1; 
2014 ch. 936, § 1; 2015, ch. 352, § 1; 2016, ch. 
873, §§ 1, 2; 2017, ch. 120, § 1; 2018, ch. 1041, 
$e 2010. chasi, Sol 202 Ich aga0o 6 1 202 1: 
Chios teeot 


Amendments. 

The 2019 amendment substituted “hemp” for 
“industrial hemp” and substituted “§ 43-27- 
101” for “§ 43-26-102” in (C) of the definition of 
“Marijuana”. 

The 2021 amendment by ch. 230 deleted 
“cannabidiol” following “does not include a” and 


added the last sentence of the fourth paragraph 
in the definition of “marijuana”. 

The 2021 amendment by ch. 577 in the defi- 
nition of “marijuana”, redesignated former 
(F)(i) and (F)(ii) as (F)(i)(a) and (F)G)(b), redes- 
ignated former (F)(i)(a) and (F)(Gi)(b) as 
(F)G)(b)(1) and (F)()(b)(2), substituted “this 
state; or” for “the state of Tennessee;” at the end 
of (F)(i)(b)(2) and added present (F)(ii). 


Effective Dates. 
Acts 2019, ch. 87, § 13. April 4, 2019. 
Acts 2021, ch. 230, § 2. April 22, 2021. 
Acts 2021, ch. 577, § 4: May 27, 2021. 


NOTES TO DECISIONS 


ANALYSIS 


ite Drug Paraphernalia. 
4, Evidence Sufficient. 


1. Drug Paraphernalia. 

Offense of possession of drug paraphernalia 
does not require that the object at issue be used 
in large-scale drug operations involving the 
packaging and repackaging of substantial 
amounts of drugs; the definition and examples 


of drug paraphernalia reference certain items 
directly related to the personal use of drugs. 
State v. Foster, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 114 (Tenn. Crim. App. Mar. 26, 
2021). 


4. Evidence Sufficient. 

Evidence was sufficient to support defen- 
dant’s conviction of promoting the manufacture 
of methamphetamine because the officers found 
tubing, acetone, glass jars, and coffee filters, all 
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of which were used in the manufacturing pro- 
cess, residue on one of the jars field-tested 
positive for methamphetamine, and the officers 
found multiple items of paraphernalia in the 
room that were associated with the use of 
methamphetamine. State v. Madewell, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 896 
(Tenn. Crim. App. Dec. 12, 2018). 

Evidence was sufficient to support defen- 
dant’s conviction of possession of morphine 
with the intent to sell or deliver because it 
showed that both the rifle and the drink can 
containing 0.5 grams of morphine were found 
within five to seven feet from where an officer 
saw defendant prior to his arrest, the can was 
cut to form a bowl to heat the morphine and 
inject the drugs intravenously, and the officer 
believed there was a significant amount of 
morphine that defendant was going to distrib- 
ute to the three individuals who were in the 
home prior to the arrest. State v. Alexander, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 306 
(Tenn. Crim. App. May 14, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of conspiracy to sell or deliver 
a controlled substance because it showed that a 
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confidential informant (CI) purchased oxyco- 
done and heroin from defendant on two occa- 
sions, defendant was seen on two separate 
occasions getting into the CI’s car and going to 
another man’s house to purchase heroin for the 
CI, the drugs provided by the CI were tested 
and determined to be oxycodone and heroin, 
and the testimony at trial revealed that on two 
separate occasions defendant purchased heroin 
from another man to sell to the CI. State v. 
Woods, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 667 (Tenn. Crim. App. Oct. 12, 2020). 

For purposes of defendant’s conviction of pos- 
session of drug paraphernalia, the record sup- 
ported the jury’s determination that the digital 
scale found in defendant’s car was classifiable 
as drug paraphernalia; a deputy testified that 
digital scales were commonly used to weigh 
narcotics and the jury could have inferred that 
defendant used or intended to use the digital 
scale to prepare, package, or repackage a con- 
trolled substance, including the marijuana 
found in his car. State v. Foster, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 114 (Tenn. Crim. 
App. Mar. 26, 2021). 


39-17-403. Power to schedule dangerous drugs — Federal determina- 
tion — Exclusions — Revision and publication of sched- 


ules. 


(a) The commissioner of mental health and substance abuse services, upon 
the agreement of the commissioner of health, shall administer this part and 
title 53, chapter 11, parts 3 and 4, and may add substances to or delete or 
reschedule all substances enumerated in the schedules in this part, pursuant 
to the procedures of the commissioner of mental health and substance abuse 
services upon the agreement of the commissioner of health. In making a 
determination regarding a substance, the commissioner of mental health and 
substance abuse services, upon the agreement of the commissioner of health, 
shall consider the following: 

(1) The actual or relative potential for abuse; 

(2) The scientific evidence of its pharmacological effect, if known; 

(3) The state of current scientific knowledge regarding the substance; 

(4) The history and current pattern of abuse; 

(5) The scope, duration and significance of abuse; 

(6) The risk to the public health; 

(7) The potential of the substance to produce psychic or physiological 
dependence liability; and 

(8) Whether the substance is an immediate precursor of a substance 
already controlled under this section. 

(b) After considering the factors enumerated in subsection (a), the commis- 
sioner of mental health and substance abuse services, upon the agreement of 
the commissioner of health, shall make findings with respect thereto and issue 
a rule controlling the substance if the findings show the substance has a 
potential for abuse. 
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(c) If the commissioner of mental health and substance abuse services, upon 
the agreement of the commissioner of health, designates a substance as an 
immediate precursor, substances that are precursors of the controlled precur- 
sor shall not be subject to control solely because they are precursors of the 
controlled precursor. 

(d) If any substance is designated, rescheduled, or deleted as a controlled 
substance under federal law and notice thereof is given to the commissioner of 
mental health and substance abuse services, the commissioner, upon the 
agreement of the commissioner of health, shall similarly control the substance 
under this part and title 53, chapter 11, parts 3 and 4 after the expiration of 
thirty (30) days from publication in the Federal Register of a final order 
designating a substance as a controlled substance or rescheduling or deleting 
a substance, unless within that thirty-day period, the commissioner of mental 
health and substance abuse services, upon the agreement of the commissioner 
of health, objects to inclusion, rescheduling or deletion. In that case, the 
commissioner of mental health and substance abuse services, upon the 
agreement of the commissioner of health, shall publish the reasons for 
objection and afford all interested parties an opportunity to be heard. At the 
conclusion of the hearing, the commissioner of mental health and substance 
abuse services, upon the agreement of the commissioner of health, shall 
publish a decision, which shall be final unless altered by statute. Upon 
publication of objection to inclusion, rescheduling, or deletion under this part, 
and title 53, chapter 11, parts 3 and 4 by the commissioner of mental health 
and substance abuse services, upon the agreement of the commissioner of 
health, control under this part and title 53, chapter 11, parts 3 and 4 is stayed 
until a decision in the matter is published. 

(e) Authority to control under this section does not extend to distilled 
spirits, wine, malt beverages or tobacco as those terms are defined or used 
elsewhere in this code. 

(f) The commissioner shall exclude the following from a schedule: 

(1) Hemp, as defined in § 43-27-101; and 
(2) Any nonnarcotic substance if, under the Federal Food, Drug and 

Cosmetic Act, compiled in 21 U.S.C. § 301 et seq., and the laws of this state, 

the substance may be lawfully sold over the counter without a prescription. 

(g) The commissioner of mental health and substance abuse services, upon 
the agreement of the commissioner of health, in cooperation with the board of 
pharmacy, and in consultation with the director of the Tennessee bureau of 
investigation, shall revise and republish the schedules annually. 


History. 

Acts 1989, ch. 591, § 1; 2010, ch. 1100, § 65; 
2012, ch. 575, § 2; 2018, ch. 1040, § 1; 2019, ch. 
B77. Ss. 2. 


Amendments. 

The 2019 amendment, in (f), divided the 
former subsection into the present introductory 
language and (f)(2) by adding “the following 
from a schedule:” at the end of the present 


introductory language; added (f)(1); and, in 
present (f)(2), substituted “if, under the Federal 
Food, Drug and Cosmetic Act, compiled in 21 
U.S.C. § 301 et seq.,” for “from a schedule if the 
substance may, under the Federal Food, Drug, 
and Cosmetic Act (21 U.S.C. § 301 et seq.),” 
and inserted “the substance may”. 


Effective Dates. 
Acts 2019, ch. 87, § 13. April 4, 2019. 
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39-17-407. Criteria for Schedule II. 
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39-17-415 


NOTES TO DECISIONS 


9. Double Jeopardy. 

Because the Money Laundering Act of 1996 
specifically directed that money laundering of- 
fenses should be separately punished from any 
related specified unlawful activity, the General 
Assembly’s intent to permit multiple punish- 


ments was clear; thus, defendant’s conviction of 
both offenses - the January 9 delivery of mari- 
juana and the January 13 promotional money 
laundering - did not violate double jeopardy 
protections. State v. Allison, — S.W.3d —, 2021 
Tenn. LEXIS 3 (Tenn. Jan. 14, 2021). 


39-17-408. Controlled substances in Schedule II. 


NOTES TO DECISIONS 


1. Sufficiency of Evidence. 

Evidence was sufficient to sustain defen- 
dant’s conviction for the sale of less than 0.5 
grams of cocaine because he knowingly sold 
less than 0.5 grams of cocaine to a confidential 
informant; the informant indicated to defen- 
dant that he desired to purchase cocaine and 
gave defendant sixty dollars, and defendant 
eventually gave the informant a substance 
later determined to be cocaine. State v. Jones, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 630 
(Tenn. Crim. App. Aug. 17, 2018). 

Evidence was sufficient to support defen- 
dant’s conviction for simple possession of co- 
caine, where defendant admitted to agents that 
there was cocaine in a motel room and agents 
found 0.45 grams of cocaine packaged the way 
defendant described inside the motel room. 


State v. Mitchell, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 799 (Tenn. Crim. App. Oct. 
29, 2018). 

Evidence was sufficient to support defen- 
dant’s convictions of possession of cocaine with 
the intent to sell and deliver and possession of 
illegal drug paraphernalia because it showed 
that he was found inside a residence where .32 
grams of crack cocaine and a crack pipe were 
present, he was found in a bathroom with a 
digital scale commonly used for weighing 
drugs, and he later admitted to selling crack 
cocaine as a means of making money and to 
keeping a third of an ounce of cocaine with him 
at all times. State v. Ward, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 693 (Tenn. Crim. App. 
Oct. 25, 2019). 


39-17-4115. Criteria and controlled substances for Schedule VI. 


(a) There is established a Schedule VI for the classification of substances 
which the commissioner of mental health and substance abuse services, upon 
the agreement of the commissioner of health, upon considering the factors set 
forth in § 39-17-4038, decides should not be included in Schedules I through V. 
The controlled substances included in Schedule VI are: 

(1) Marijuana; 
(2) Tetrahydrocannabinols; and 
(3) Synthetic equivalents of the substances contained in the plant, or in 
the resinous extractives of Cannabis, sp. and/or synthetic substances, 
derivatives, and their isomers with similar chemical structure and pharma- 
cological activity, such as the following: 
(A) 1 cis or trans tetrahydrocannabinol, and its optical isomers; 
(B) 6 cis or trans tetrahydrocannabinol, and its optical isomers; or 
(C) 3, 4 cis or trans tetrahydrocannabinol, and its optical isomers. 

(b) Since nomenclature of these substances is not internationally standard- 
ized, compounds of these structures, regardless of numerical designation of 
atomic positions are covered. 

(c) This section does not categorize hemp, as defined in § 43-27-1001, as a 
controlled substance. 


39-17-417 


History. 

Acts 1989, ch. 591, § 1; 2010, ch. 1100, § 65; 
2012, ch. 575, § 2; 2014, ch. 916, § 2; 2016, ch. 
728, § 2; 2019, chy siz ons 


Amendments. 

The 2019 amendment rewrote (c), which 
read: “Nothing in this section shall be con- 
strued to categorize industrial hemp, as defined 
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in § 43-26-102, as a controlled substance; pro- 
vided, however, that industrial hemp shall be 
categorized as a controlled substance in circum- 
stances where such classification is required by 
§ 43-26-103(c).” 


Effective Dates. 
Acts 2019, ch. 87, § 13. April 4, 2019. 


NOTES TO DECISIONS 


1. Marijuana. 

Evidence was sufficient to convict defendant 
of possession of marijuana with intent to sell 
because he possessed over 345 grams of mari- 
juana; the jury could rationally conclude that 
defendant constructively possessed the mari- 
juana as it was found in plain view on the front 
floorboard of the vehicle defendant had been 
driving, which was registered to defendant’s 
mother and which also contained defendant’s 
wallet and mail; and there was other circum- 


stantial evidence of defendant’s intent to sell or 
deliver the drug as plastic sandwich bags and a 
digital scale were found in the vehicle, both of 
which were commonly used to weigh and pack- 
age drugs for sale, and $500 in cash was found 
on defendant’s person when he was taken to the 
jail. State v. Baker, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 341 (Tenn. Crim. App. June 
7, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 484 (Tenn. Sept. 20, 2019). 


39-17-417. Criminal offenses and penalties. 


(a) It is an offense for a defendant to knowingly: 
(1) Manufacture a controlled substance; 


(2) Deliver a controlled substance; 
(3) Sell a controlled substance; or 


(4) Possess a controlled substance with intent to manufacture, deliver or 


sell the controlled substance. 


(b) A violation of subsection (a) with respect to a Schedule I controlled 
substance is a Class B felony and, in addition, may be fined not more than one 


hundred thousand dollars ($100,000). 


(c) A violation of subsection (a) with respect to: 

(1) Cocaine or methamphetamine is a Class B felony if the amount 
involved is point five (0.5) grams or more of any substance containing cocaine 
or methamphetamine and, in addition, may be fined not more than one 
hundred thousand dollars ($100,000); and 

(2)(A) Any other Schedule II controlled substance, including cocaine or 

methamphetamine in an amount of less than point five (0.5) grams, is a 

Class C felony and, in addition, may be fined not more than one hundred 

thousand dollars ($100,000); provided, that if the offense involves less 

than point five (0.5) grams of a controlled substance containing cocaine or 
methamphetamine but the defendant carried or employed a deadly 
weapon as defined in § 39-11-106, during commission of the offense or the 
offense resulted in death or bodily injury to another person, the offense is 


a Class B felony. 


(B) As a part of any sentence imposed for a violation of subdivision 
(a)(1) involving a controlled substance listed in § 39-17-408(d)(2), the 
court shall require the defendant to make restitution to any governmental 
entity for the costs reasonably incurred in cleaning the area in which the 
offense occurred and in rendering the area safe for human use. 
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(C) In addition to the requirement that restitution be made to the 
governmental entity pursuant to subdivision (c)(2)(B), the court shall also 
require that restitution be made to any private property owner, either real 
or personal, whose property is destroyed or suffers damage as a result of 
the offense. In the case of property that was rented or leased, damages 
may also include the loss of any revenue that occurred because the 
property was uninhabitable or a crime scene. The type and amount of 
restitution permitted pursuant to this subdivision (c)(2)(C) shall be 
determined by the court using the procedure set out in § 40-35-304. 

(d)(1) A violation of subsection (a) with respect to a Schedule III controlled 

substance is a Class D felony and, in addition, may be fined not more than 

fifty thousand dollars ($50,000). 
(2)(A) Notwithstanding any other law to the contrary, a person charged for 
the first time with delivering an anabolic steroid or possessing an anabolic 
steroid with the intent to manufacture, deliver or sell the steroid shall be 
eligible for pretrial diversion pursuant to title 40, chapter 15, and 
probation pursuant to title 40, chapter 28 and § 40-35-3183. 

(B) The inference permitted by the first sentence of § 39-17-419 does 
not apply to a person charged under subdivision (a)(4) with possession of 
an anabolic steroid with intent to sell or deliver the steroid. Unless the 
state can prove that an actual sale or delivery occurred, the person may 
only be convicted of simple possession and punished as provided in 
§ 39-17-418. 

(e) A violation of subsection (a) with respect to: 

(1) Flunitrazepam is a Class C felony and, in addition, may be fined not 
more than one hundred thousand dollars ($100,000); and 

(2) Any other Schedule IV controlled substance is a Class D felony and, in 
addition, may be fined not more than fifty thousand dollars ($50,000). 

(f) A violation of subsection (a) with respect to a Schedule V controlled 
substance is a Class E felony and, in addition, may be fined not more than five 
thousand dollars ($5,000). 

(g)(1) A violation of subsection (a) with respect to a Schedule VI controlled 

substance classified as marijuana containing not less than one-half (2) 

ounce (14.175 grams) nor more than ten pounds (10 lbs.) (4535 grams) of 

marijuana, or a Schedule VI controlled substance defined as a non-leafy, 
resinous material containing tetrahydrocannabinol (hashish), containing 
not more than two pounds (2 lbs.) (905 grams) of hashish is a Class E felony 
and, in addition, may be fined not more than five thousand dollars ($5,000). 

(2) A violation of subsection (a) with respect to a Schedule VI controlled 
substance classified as marijuana and containing not less than ten pounds 

(10 lbs.), one gram (4536 grams) of marijuana nor more than seventy pounds 

(70 lbs.) (31,696 grams) of marijuana, or a Schedule VI controlled substance 

defined as a non-leafy, resinous material containing tetrahydrocannabinol 

(hashish) and containing not less than two pounds (2 lbs.), one gram (906 

grams) nor more than four pounds (4 lbs.) (1810 grams) of hashish, or a 

Schedule VI controlled substance classified as marijuana consisting of not 

less than ten (10) marijuana plants nor more than nineteen (19) marijuana 

plants, regardless of weight, is a Class D felony and, in addition, may be 
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fined not more than fifty thousand dollars ($50,000). 

(3) A violation of subsection (a) with respect to a Schedule VI controlled 
substance defined as a non-leafy, resinous material containing tetrahydro- 
cannabinol (hashish) and containing not less than four pounds (4 lbs.), one 
gram (1811 grams) nor more than eight pounds (8 lbs.) (8620 grams) of 
hashish, or a Schedule VI controlled substance classified as marijuana 
consisting of not less than twenty (20) marijuana plants nor more than 
ninety-nine (99) marijuana plants, regardless of weight, is a Class C felony 
and, in addition, may be fined not more than one hundred thousand dollars 
($100,000). 

(h) A violation of subsection (a) with respect to a Schedule VII controlled 
substance is a Class E felony and, in addition, may be fined not more than one 
thousand dollars ($1,000). 

(i) A violation of subsection (a) with respect to the following amounts of a 
controlled substance, or conspiracy to violate subsection (a) with respect to 
such amounts, is a Class B felony and, in addition, may be fined not more than 
two hundred thousand dollars ($200,000): 

(1) Fifteen (15) grams or more of any substance containing heroin; 

(2) Fifteen (15) grams or more of any substance containing morphine; 

(3) Five (5) grams or more of any substance containing hydromorphone; 

(4) Five (5) grams or more of any substance containing lysergic acid 
diethylamide (LSD); 

(5) Twenty-six (26) grams or more of any substance containing cocaine; 

(6) Five (5) grams or more of any substance containing a combination of 
pentazocine and tripelennamine or joint possession of pentazocine and 
tripelennamine; 

(7) Thirty (30) grams or more of any substance containing phencyclidine; 

(8) One hundred (100) grams or more of any substance containing a 
derivative of barbituric acid or any of the salts of a derivative of barbituric 
acid; 

(9) Fifty (50) grams or more of any substance containing phenmetrazine; 

(10) Twenty-six (26) grams or more of any substance containing amphet- 
amine or methamphetamine or any salt of an optical isomer of amphetamine 
or methamphetamine; 

(11) One thousand (1,000) grams or more of any substance containing 
peyote; 

(12) Fifteen (15) grams or more of any substance containing fentanyl, 
carfentanil, remifentanil, alfentanil, thiafentanil, or any fentanyl derivative 
or analogue under § 39-17-406(b)(48); 

(13) Two hundred (200) grams or more of any substance containing a 
controlled substance classified in Schedule I or II not listed in subdivisions 
(i)(1)-(12); or 

(14) Not less than seventy pounds (70 lbs.) (31,697 grams) nor more than 
three hundred pounds (300 lbs.) (136,050 grams) of any substance contain- 
ing marijuana, or a Schedule VI controlled substance defined as a non-leafy, 
resinous material containing tetrahydrocannabinol (hashish) and contain- 
ing not less than eight pounds (8 lbs.), one gram (3621 grams) nor more than 
fifteen pounds (15 lbs.) (6,792 grams) of any substance containing hashish, 
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or not less than one hundred (100) marijuana plants nor more than four 

hundred ninety-nine (499) marijuana plants, regardless of weight. 

(j) A violation of subsection (a) with respect to the following amounts of a 
controlled substance, or conspiracy to violate subsection (a) with respect to 
such amounts is a Class A felony and, in addition, may be fined not more than 
five hundred thousand dollars ($500,000): 

(1) One hundred fifty (150) grams or more of any substance containing 
heroin; 

(2) One hundred fifty (150) grams or more of any substance containing 
morphine; 

(3) Fifty (50) grams or more of any substance containing hydromorphone; 

(4) Fifty (50) grams or more of any substance containing lysergic acid 
diethylamide (LSD); 

(5) Three hundred (300) grams or more of any substance containing 
cocaine; 

(6) Fifty (50) grams or more of any substance containing a combination of 
pentazocine and tripelennamine or joint possession of pentazocine and 
tripelennamine; 

(7) Three hundred (300) grams or more of any substance containing 
phencyclidine; 

(8) One thousand (1,000) grams or more of any substance containing a 
derivative of barbituric acid or any of the salts of a derivative of barbituric 
acid; 

(9) Five hundred (500) grams or more of any substance containing 
phenmetrazine; 

(10) Three hundred (300) grams or more of any substance containing 
amphetamine or methamphetamine or any salt of an optical isomer of 
amphetamine or methamphetamine; 

(11) Ten thousand (10,000) grams or more of any substance containing 
peyote; 

(12) One hundred fifty (150) grams or more of any substance containing 
fentanyl, carfentanil, remifentanil, alfentanil, thiafentanil, or any fentanyl 
derivative or analogue under § 39-17-406(b)(48); 

(13) Two thousand (2,000) grams or more of any substance containing a 
controlled substance classified in Schedule I or II not listed in subdivisions 
(i)(1)-(12); or 

(14) Three hundred pounds (3800 lbs.) (186,050 grams) or more of any 
substance containing marijuana, or a Schedule VI controlled substance 
defined as a non-leafy, resinous material containing tetrahydrocannabinol 
(hashish) and containing not less than fifteen pounds (15 lbs.), one gram 
(6,793 grams) of any substance containing hashish, or five hundred (500) or 
more marijuana plants, regardless of weight. 

(k) Aviolation of this section or a conspiracy to violate this section where the 
recipient or the intended recipient of the controlled substance is under 
eighteen (18) years of age shall be punished one (1) classification higher than 
provided in subsections (b)-(1). 

(1)(1) If the district attorney general believes that a defendant should be 

sentenced as a habitual drug offender, the district attorney general shall file 

notice of the defendant’s record of prior convictions for violations specified in 
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(2) The trial court, upon the request of the district attorney general, shall 
enter injunctions, restraining orders, directions or prohibitions, or take 
other actions, including the acceptance of satisfactory performance bonds, 
liens on real property, security interests in personal property, for the purpose 
of collecting any fine imposed pursuant to this entire section. 

(3) Any person found guilty of a violation of this section that constitutes 
a Class A or Class B felony or attempts to commit a Class A or Class B 
violation of this section or conspiracy to commit a Class A or Class B violation 
of this section and who has at least three (3) prior Class A or Class B felony 
convictions or any combination thereof under this section or § 39-6-417 
[repealed] or under the laws of any other state or jurisdiction, which if 
committed in this state would have constituted a Class A or Class B felony 
violation under this section or § 39-6-417 [repealed]; provided, that the prior 
convictions were for violations committed at different times and on separate 
occasions at least twenty-four (24) hours apart, shall be found to be an 
habitual drug offender and shall be sentenced to one range of punishment 
higher than the range of punishment otherwise provided for in § 40-35-105, 
and, in addition, shall be fined not more than two hundred thousand dollars 
($200,000). 

(m) The offense described in subdivision (a)(1) with respect to any substance 
defined in § 39-17-408(d)(2) shall include the preparation or compounding of a 
controlled substance by an individual for the individual’s own use. 

(n)\(1) A violation of subdivision (a)(1) with respect to any amount of 
methamphetamine shall be punished by confinement for not less than one 
hundred eighty (180) days, and the person shall serve at least one hundred 
percent (100%) of the one hundred eighty (180) day minimum. 

(2)(A) The one hundred eighty (180) day minimum sentence required by 

subdivision (n)(1) shall not be construed to prohibit a person sentenced 

pursuant to this subsection (n) from participating in a drug or recovery 
court that is certified by the department of mental health and substance 
abuse services. 

(B) Any person participating in such a court may receive sentence 
credit for up to the full one hundred eighty (180) day minimum required by 

subdivision (n)(1). 


History. 

Acts 1989, ch. 591, § 1; 1990, ch. 991, § 1; 
1990, ch. 1030, § 30; 1992, ch. 700, §§ 4, 5; 
1992, ch. 878, § 4; 1994, ch. 703, § 1; 1996, ch. 
928, §§ 1-3; 1997, ch. 107, § 3; 1998, ch. 1079, 
§§ 1, 3, 4, 6, 7; 2003, ch. 331, § 1; 2004, ch. 845, 
§§ 1-3; 2005, ch. 18, § 15; 2005, ch. 322: § 1; 
2012, ch. 852, § 1; 2014, ch. 970, § 1; 2019, ch. 
201, §§ 1-3. 


Amendment Notes. 

The 2019 amendment added current (i)(12); 
redesignated former (i)(12) and (13) as current 
(i)(18) and (14); added current (j)(12); redesig- 
nated former (j)(12) and (13) as current (j)(13) 
and (14); and substituted “listed in subdivisions 


(i)(1)-(12)” for “listed in subdivisions (i)(1)-(11)” 
at the end of current (i)(13) and current (j)(13). 


Effective Dates. 
Acts 2019, ch. 201, § 4. April 25, 2019. 


Attorney General Opinions. 

The proposed Tennessee Clinical Cannabis 
Authorization and Research Act would immu- 
nize pharmacists acting in good faith from 
adverse administrative actions and civil liabil- 
ity under state law. And, although the Canna- 
bis Act does not immunize pharmacists from 
state criminal liability and does not—and could 
not—immunize pharmacists from adverse ad- 
ministrative and criminal consequences under 
federal law, pharmacists acting in good faith 
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pursuant to the state medical cannabis pro- 
gram are highly unlikely to face criminal pros- 
ecution or adverse administrative action by 
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federal officials. OAG 20-11, 2020 Tenn. AG 
LEXIS 28 (6/5/2020). 


NOTES TO DECISIONS 


ANALYSIS 


4. Relationship With Federal Law. 
a. Control or Possession. 

9: Double Jeopardy. 

10. Evidence. 

11. —Sufficient. 

12. —lInsufficient. 

14. Sentencing. 


4. Relationship With Federal Law. 

Inmate’s claim that his conviction under 
T.C.A. § 39-17-417 for possession with intent to 
distribute cocaine no longer qualified as a 
predicate offense under Mathis v. United 
States, 1386 S. Ct. 2243, 195 L. Ed. 2d 604, 2016 
U.S. Lexis 4060 (2016), failed as a violation of 
§ 39-17-417 was a categorical controlled sub- 
stance offense and Mathis only applied in the 
modified categorical context; the inmate’s con- 
viction under § 39-17-417, coupled with his 
unchallenged Tennessee conviction for evading 
arrest, meant he was properly designated a 
career offender under U.S. Sentencing Guide- 
lines Manual § 4Bl1.1. Franklin v. United 
States, — F.3d —, — FED App. —, 2018 U.S. 
App. LEXIS 36893 (6th Cir. May 11, 2018). 

Defendant was properly sentenced as a ca- 
reer offender because his prior Tennessee con- 
viction for possessing marijuana with intent to 
deliver under T.C.A. § 39-17-417(a)(4) counted 
as a sentence-enhancing controlled-substance 
offense under U.S. Sentencing Guidelines 
Manual § 4B1.2(b); possession with intent to 
deliver was a completed crime, not an at- 
tempted one beyond the guidelines’ reach. 
United States v. Garth, 965 F.3d 493, 2020 FED 
App. 212P, 2020 FED App. 0212P (6th Cir.), 
2020 U.S. App. LEXIS 21786 (6th Cir. July 14, 
2020). 


5. Control or Possession. 

Evidence regarding defendant’s relationship 
with the motel room that housed controlled 
substances was sufficient to establish that he 
was in possession of marijuana, cocaine, and 
drug paraphernalia because the drugs were 
scattered over the bed and bedside table so that 
an occupant of the room could not have escaped 
knowledge of their presence; the drugs were 
discovered immediately after defendant 
emerged from the room, and the room was 
otherwise unoccupied. State v. Green, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 240 (Tenn. 
Crim. App. Apr. 15, 2019), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 388 (Tenn. Aug. 
16, 2019). 


Defendant was in constructive possession of 
the controlled substances and drug parapher- 
nalia found inside the vehicle, as he was the 
driver and only occupant of the vehicle and 
investigators detected an odor of marijuana 
and discovered a bag of marijuana in plain 
view; although defendant argued that because 
the vehicle was registered to another person 
and no investigator observed him place the 
narcotics in the vehicle, the State failed to 
establish possession, the court disagreed. State 
v. Anderson, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 689 (Tenn. Crim. App. Oct. 24, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 36 (Tenn. Jan. 15, 2020). 


9. Double Jeopardy. 

Defendant’s petition for post-conviction relief 
was properly denied as his convictions did not 
violate double jeopardy, and his counsel was not 
ineffective for failing to raise that argument 
because defendant’s conviction for attempted 
possession of cocaine with intent to sell or 
deliver required a finding that he attempted to 
possess the cocaine with intent to manufacture, 
deliver or sell it; and a factual finding of intent 
to manufacture, deliver or sell was completely 
absent from the crime of aggravated robbery, 
which required proof that the theft of the drug 
was accomplished with a deadly weapon or by 
display of any article used or fashioned to lead 
the victim to reasonably believe it to be a 
deadly weapon. Howard v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 644 (Tenn. Crim. 
App. Aug. 21, 2018). 


10. Evidence. 


11. —Sufficient. 

Evidence was sufficient to sustain defen- 
dant’s conviction for possession of 0.5 grams or 
more of methamphetamine with intent to sell 
or deliver because an officer found baggies 
containing what was later identified as meth- 
amphetamine after stopping defendant and a 
driver; because defendant was seated in the 
front passenger seat in close proximity to the 
contraband, it was reasonable to infer that he 
could have exercised dominion and control over 
the bags containing methamphetamine. State 
v. Madden, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 429 (Tenn. Crim. App. June 5, 2018). 

Evidence was sufficient to sustain defen- 
dant’s conviction for the sale of less than 0.5 
grams of cocaine because he knowingly sold 
less than 0.5 grams of cocaine to a confidential 
informant; the informant indicated to defen- 
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dant that he desired to purchase cocaine and 
gave defendant sixty dollars, and defendant 
eventually gave the informant a substance 
later determined to be cocaine. State v. Jones, 
—§.W.3d —, 2018 Tenn. Crim. App. LEXIS 630 
(Tenn. Crim. App. Aug. 17, 2018). 

Evidence that defendant’s house contained 
two sets of scales, marijuana that was com- 
pressed in a brick, cocaine in baggies, large 
amounts of cash, an electronic money counter, 
and multiple guns was sufficient to support 
defendant’s convictions for possession with in- 
tent to sell marijuana and cocaine. State v. 
Tuttle, — S.W3d —, 2018 Tenn. Crim. App. 
LEXIS 671 (Tenn. Crim. App. Aug. 31, 2018), 
review denied and ordered not published, — 
S.W.3d —, 2019 Tenn. LEXIS 14 (Tenn. Jan. 16, 
2019). 

Evidence was sufficient to support defen- 
dant’s convictions for sale of drugs within 1,000 
feet of a public elementary school because, on 
two separate occasions, defendant arranged for 
the confidential informant to come to his resi- 
dence, a home located 800 feet from a public 
elementary school, to sell her drugs; the state 
presented video footage and still images from 
the footage of defendant during both controlled 
buys; the March 27 recording of the controlled 
buy showed defendant on the screen; and a 
mens rea was not required for the statute 
dealing with the sale of drugs within 1,000 feet 
of a public elementary school as it was an 
enhancement statute and not a separate of- 
fense. State v. Thomas, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 681 (Tenn. Crim. App. 
Sept. 6, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 751 (Tenn. Dec. 6, 2018). 

Evidence showed that a confidential infor- 
mant gave defendant $100 in exchange for 1.05 
grams of cocaine contained in a plastic bag, and 
that this exchange took place within 1,000 feet 
of a school. Thus, the evidence was sufficient to 
establish that defendant was guilty of the sale 
or delivery of 0.5 grams or more of cocaine in a 
drug-free school zone. State v. Mitchell, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 799 
(Tenn. Crim. App. Oct. 29, 2018). 

Defendant’s convictions of selling cocaine 
were supported by sufficient evidence; while a 
witness gave conflicting testimony, all persons 
were presumed competent to be a witness and 
defense counsel never challenged her compe- 
tency, plus the jury saw recordings of the ar- 
ranged drug buys, and there was no error. State 
yv. Primm, — $.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 809 (Tenn. Crim. App. Nov. 1, 2018). 

Evidence was sufficient to support defen- 
dant’s conviction of sale of .5 grams or more of 
cocaine within 1000 feet of a drug free zone 
because his two meetings with the informant, 
occurring about 20 minutes apart, constituted a 
single transaction, at least a portion of the sale 
occurred in a parking lot that was 164 feet 
away from a park that was a drug free zone, 
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and a single plastic baggie containing 1.25 
grams of cocaine was submitted to the TBI. 
State v. Marks, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 839 (Tenn. Crim. App. Nov. 138, 
2018). 

Evidence that defendant possessed about two 
ounces of marijuana which was not indicative 
of personal use, digital scales which were com- 
monly used to weigh narcotics for packaging for 
sale, and small plastic bags which were indica- 
tive of narcotics sales was sufficient to support 
defendant’s conviction for possession with the 
intent to sell or to deliver marijuana. State v. 
Evans, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 913 (Tenn. Crim. App. Dec. 20, 2018), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
104 (Tenn. Feb. 20, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction for possession with intent to 
sell and deliver more than .5 grams of cocaine 
because defendant aided codefendant by allow- 
ing defendant’s house to be used as the location 
for a drug venture and defendant intended to 
benefit from providing this aid by receiving 
drugs, rather than cash, for defendant’s per- 
sonal use. State v. Moore, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 22 (Tenn. Crim. App. 
Jan. 14, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 205 (Tenn. Apr. 11, 2019). 

Evidence that a confidential informant made 
two controlled buys from defendant was suffi- 
cient to support defendant’s convictions despite 
the informant’s prior criminal history, which 
the jury weighed before accrediting her testi- 
mony. State v. Montgomery, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 58 (Tenn. Crim. App. 
Jan. 29, 2019). 

Evidence that a confidential informant and 
defendant engaged in a transaction where the 
informant paid defendant $100 in exchange for 
methamphetamine was sufficient to prove that 
defendant engaged in the sale of methamphet- 
amine and that he delivered it to her. State v. 
Marsh, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 64 (Tenn. Crim. App. Feb. 1, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
245 (Tenn. May 20, 2019). 

Defendant’s conviction for possession with 
intent to sell or deliver was supported by evi- 
dence that the amounts of cocaine and mari- 
juana were not consistent with personal use, 
and the officers also found a firearm, scales, 
and plastic baggies in the vehicle. State v. Gill, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 91 
(Tenn. Crim. App. Feb. 11, 2019). 

Evidence was sufficient to infer that defen- 
dant possessed crack cocaine with intent to sell 
because defendant admitted ownership of an 
amount of cocaine that was not associated with 
personal use, the cocaine was consistent with 
the form which crack cocaine took during 
manufacture before it was broken into smaller 
pieces for sale, no instrument used to ingest 
cocaine was found, and defendant had no em- 
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ployment and initially offered to be drug-tested 
to show that defendant had not used drugs 
before later claiming the cocaine was for per- 
sonal use. State v. Kelly, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 125 (Tenn. Crim. App. 
Feb. 25, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 181 (Tenn. Apr. 11, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction for possession with intent to 
sell alprazolam because a trooper observed a 
baggy containing pills in the floorboard of de- 
fendant’s truck, and defendant had no prescrip- 
tion for the pills. State v. Barnett, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 142 (Tenn. Crim. 
App. Mar. 6, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 352 (Tenn. July 18, 2019). 

Evidence was sufficient to support the ver- 
dicts convicting defendant of possession with 
intent to sell and deliver cocaine and marijuana 
and possession of drug paraphernalia because 
the testimony established that the amount of 
drugs that he possessed was more than law 
enforcement officers typically encountered 
when the drugs were for personal use; an officer 
testified that the marijuana appeared to be 
packaged for sale rather than personal use 
because it was split up into smaller amounts. 
State v. Green, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 240 (Tenn. Crim. App. Apr. 15, 
2019), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 388 (Tenn. Aug. 16, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of possession of morphine 
with the intent to sell or deliver because it 
showed that both the rifle and the drink can 
containing 0.5 grams of morphine were found 
within five to seven feet from where an officer 
saw defendant prior to his arrest, the can was 
cut to form a bowl to heat the morphine and 
inject the drugs intravenously, and the officer 
believed there was a significant amount of 
morphine that defendant was going to distrib- 
ute to the three individuals who were in the 
home prior to the arrest. State v. Alexander, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 306 
(Tenn. Crim. App. May 14, 2019). 

Independent corroborative evidence was suf- 
ficient to connect defendant with the commis- 
sion of the offense of delivery of 0.5 grams or 
more of cocaine; defendant gave a telephone 
number to a witness as his own number and 
spoke to the witness from that number, plus the 
witness said the telephone number was only 
associated with defendant, an officer was aware 
that the number belonged to defendant, and the 
witness exchanged text messages with defen- 
dant and spoke to him over the phone about the 
drug transaction. State v. Brown, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 313 (Tenn. Crim. 
App. May 16, 2019). 

Evidence was sufficient to convict defendant 
of possession of marijuana with intent to sell 
because he possessed over 345 grams of mari- 
juana; the jury could rationally conclude that 
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defendant constructively possessed the mari- 
juana as it was found in plain view on the front 
floorboard of the vehicle defendant had been 
driving, which was registered to defendant’s 
mother and which also contained defendant’s 
wallet and mail; and there was other circum- 
stantial evidence of defendant’s intent to sell or 
deliver the drug as plastic sandwich bags and a 
digital scale were found in the vehicle, both of 
which were commonly used to weigh and pack- 
age drugs for sale, and $500 in cash was found 
on defendant’s person when he was taken to the 
jail. State v. Baker, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 341 (Tenn. Crim. App. June 
7, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 484 (Tenn. Sept. 20, 2019). 

Sufficient evidence supported defendant’s 
convictions of sale and delivery of a controlled 
substance; an acquaintance of defendant 
agreed to work as a confidential informant for 
the police, and under their supervision, she 
arranged three controlled drug buys with de- 
fendant, and by way of its verdict, the jury 
found that defendant was the person who met 
the informant on all three occasions and sold 
her cocaine. State v. Wilson, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 568 (Tenn. Crim. App. 
Sept. 18, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 561 (Tenn. Dec. 5, 2019). 

Evidence was sufficient to support defen- 
dant’s convictions of possession of cocaine with 
the intent to sell and deliver and possession of 
illegal drug paraphernalia because it showed 
that he was found inside a residence where .32 
grams of crack cocaine and a crack pipe were 
present, he was found in a bathroom with a 
digital scale commonly used for weighing 
drugs, and he later admitted to selling crack 
cocaine as a means of making money and to 
keeping a third of an ounce of cocaine with him 
at all times. State v. Ward, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 693 (Tenn. Crim. App. 
Oct. 25, 2019). 

Evidence was sufficient to sustain defen- 
dant’s conviction of facilitation of criminal at- 
tempt of possession of cocaine with intent to 
sell or deliver; defendant was a regular over- 
night guest at the home and was present when 
the cocaine, which he constructively possessed, 
was seized, and a rational juror could have 
found that he provided substantial assistance 
to co-defendant by using a measuring cup that 
tested positive for trace amounts of cocaine in 
attempting to manufacture cocaine for sale or 
delivery. State v. Champion, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 50 (Tenn. Crim. App. 
Jan. 30, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 393 (Tenn. Aug. 5, 2020). 

Evidence was sufficient to support defen- 
dant’s convictions of knowingly possessing a 
controlled substance with intent to sell and 
possession of a firearm during the commission 
of a dangerous felony because the evidence 
established that defendant constructively pos- 
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sessed the drugs and gun, as officers who re- 
sponded to the scene testified there were men’s 
clothing and shoes laying around the room, the 
beds were disheveled and there was a lot of 
baggage in the room, and there was no evidence 
of items belonging to a women in the room. 
State v. Brandon, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 52 (Tenn. Crim. App. Jan. 
31, 2020). 

Evidence was sufficient to support defen- 
dant’s convictions for possession of cocaine and 
marijuana with intent to sell and to deliver 
because drug enforcement officers testified that 
the amount of drugs found on defendant during 
a traffic stop and the manner in which they 
were packaged indicated that they were in- 
tended for resale rather than personal use. 
Therefore, from the evidence, a rational jury 
could have inferred that defendant possessed 
the drugs with intent to sell or deliver them 
rather than for defendant’s own personal use. 
State v. Carero, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 63 (Tenn. Crim. App. Feb. 3, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
428 (Tenn. July 17, 2020). 

Evidence was sufficient to support defen- 
dant’s drug convictions because each of the 
co-conspirators testified that defendant was in 
charge of a network that trafficked controlled 
substances from Detroit to Knoxville, recorded 
phone calls and text messages corroborated 
that defendant was in charge of the drug net- 
work, the controlled buys took place within 
drug-free zones, defendant answered the same 
phone number used by a coconspirator to set up 
the controlled buys, multiple people testified 
that defendant delivered heroin and opiate pills 
to members of the conspiracy, and officers 
seized drugs at locations where defendant was 
known to frequent. State v. Winbush, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 198 (Tenn. 
Crim. App. Mar. 24, 2020), appeal denied, — 
S.W.3d —, 2020 Tenn. LEXIS 453 (Tenn. Aug. 6, 
2020). 

Evidence supported defendant’s conviction 
for possession of a Schedule II controlled sub- 
stance for resale because the evidence was 
sufficient that defendant had actual possession 
of a cylinder of methamphetamine before a 
police officer initiated a traffic stop, that defen- 
dant directed defendant’s paramour to conceal 
it in the paramour’s vagina, and that defendant 
intended to re-obtain actual possession if the 
police failed to discover the drugs. Defendant 
had the power and intention to exercise domin- 
ion and control over the methamphetamine. 
State v. Ledet, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 224 (Tenn. Crim. App. Apr. 7, 
2020). 

Sufficient evidence supported defendant’s 
convictions of possession with intent to sell 
methamphetamine and possession of drug 
paraphernalia, as constructive possession was 
shown; the drugs and drug paraphernalia were 
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located inside defendant’s home and he shouted 
a warning when he saw the officer at the door, 
suggesting he knew drugs were in the house. 
Furthermore, the amount of drugs found was 
far in excess of the amount typically possessed 
and a witness testified that the drug parapher- 
nalia was present in the home. State v. Collins, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 290 
(Tenn. Crim. App. Apr. 24, 2020), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 504 (Tenn. 
Sept. 21, 2020). 

Trial court properly sentenced defendants to 
21 and/or 25 years of incarceration after a jury 
convicted them of conspiracy to possess with 
the intent to sell heroin within 1000 feet of a 
drug-free school zone because the trial court 
made an explicit finding that a conspiracy ex- 
isted—the first defendant packaged heroin for 
resale into small heat-sealed Ziploc baggies 
while the second defendant was present, and 
the second and third defendants resold the 
heroin to others—it would be extremely im- 
practical and inefficient to hold a pretrial hear- 
ing due to the number of defendants and wit- 
nesses, the trial court could admit the co- 
conspirators’ statements before determining 
that a conspiracy existed. State v. Williams, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 317 
(Tenn. Crim. App. May 4, 2020), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 521 (Tenn. 
Sept. 16, 2020). 

Evidence was sufficient to support defen- 
dant’s convictions of the sale of a Schedule II 
drug and conspiracy because an officer testified 
that he saw defendant pass the bottle of the 
purported drug to the accomplice, which the 
accomplice then gave to the officer, and when 
defendant and the accomplice were subse- 
quently pulled over following the transaction, 
defendant had $150 on him, the exact amount 
the officer paid for the drug, but the accomplice 
had no money on him. State v. Savely, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 443 (Tenn. 
Crim. App. June 25, 2020), appeal denied, — 
S.W.3d —, 2020 Tenn. LEXIS 491 (Tenn. Oct. 7, 
2020). 

Evidence was sufficient to support defen- 
dant’s conviction of conspiracy to sell over 300 
grams of methamphetamine because it showed 
that he supplied methamphetamine to the co- 
conspirator at the direction of another co-con- 
spirator, the weight of the methamphetamine 
involved was over 300 grams, defendant knew 
that the methamphetamine was delivered to 
Tennessee by the first co-conspirator, the first 
co-conspirator delivered the methamphetamine 
to a third co-conspirator in the county, and 
defendant supplied the methamphetamine on 
more than one occasion. State v. Castillo, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 472 
(Tenn. Crim. App. July 9, 2020). 

There was sufficient evidence to support de- 
fendant’s conviction for selling or delivering 
cocaine, including evidence that the video re- 
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cording shows defendant got into the confiden- 
tial informant’s (CI) car, that the CI asked for a 
“fifty” and handed defendant money, that the 
CI and defendant drove a short distance, and 
that defendant got out of the car and returned 
with a substance wrapped in a napkin. After 
defendant left the car, the CI drove to another 
location and gave the substance to an agent, 
and the field test revealed that the substance 
was cocaine. State v. Vasser, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 474 (Tenn. Crim. App. 
July 10, 2020). 

Evidence was sufficient to convict defendant 
of possession with intent to sell or deliver 
cocaine and heroin because, during a foot chase 
he discarded a bag containing large amounts of 
heroin, powder cocaine, and crack cocaine; the 
house from which defendant fled was littered 
with indicia of drug manufacture and sales; 
and defendant, who had no job and no other 
source of income, had $740 in cash at the time 
of his arrest. State v. Patterson, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 480 (Tenn. Crim. 
App. July 14, 2020). 

Evidence supported defendant’s convictions 
for possession of heroin with the intent to sell 
and possession with the intent to deliver 0.5 
gram or more of cocaine because defendant 
admitted to purchasing the cocaine and heroin 
before defendant handed the drugs to the 
driver of a vehicle in a traffic stop for the driver 
to hide the drugs. Defendant stated that the 
cocaine was purchased for a third party, and, 
based upon the amount of cocaine seized, the 
jury was permitted to infer that the cocaine was 
possessed for purpose of selling or delivery. 
State v. Johnson, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 545 (Tenn. Crim. App. Aug. 
7, 2020). 

Evidence that methamphetamine was found 
in defendant’s shoe, which was locked in a 
locker after being removed from defendant dur- 
ing booking, supported defendant’s conviction 
for possession with intent to sell or deliver .5 
grams or more of methamphetamine. State v. 
Reed, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 645 (Tenn. Crim. App. Sept. 30, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction of conspiracy to sell or deliver 
a controlled substance because it showed that a 
confidential informant (CI) purchased oxyco- 
done and heroin from defendant on two occa- 
sions, defendant was seen on two separate 
occasions getting into the CI’s car and going to 
another man’s house to purchase heroin for the 
CI, the drugs provided by the CI were tested 
and determined to be oxycodone and heroin, 
and the testimony at trial revealed that on two 
separate occasions defendant purchased heroin 
from another man to sell to the CI. State v. 
Woods, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 667 (Tenn. Crim. App. Oct. 12, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction for sale of amphetamine be- 
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cause a confidential informant’s testimony and 
a video recording of the controlled buy proved 
the sale of the controlled substance by defen- 
dant to the informant. Furthermore, after the 
transaction, the informant gave a police officer 
the capsules that the informant purchased, 
which forensic testing established contained 
amphetamine. State v. Jones, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 691 (Tenn. Crim. 
App. Oct. 23, 2020). 

Evidence was sufficient to show that defen- 
dant had physical control over the metham- 
phetamine and an intent to exercise control 
over it because a false-bottom can containing a 
substantial amount of methamphetamine was 
found wedged beneath the passenger seat in his 
vehicle and he was carrying a large amount of 
cash on his person. State v. Austin, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 695 (Tenn. 
Crim. App. Oct. 27, 2020). 

Evidence was sufficient to convict defendant 
of the sale of 0.5 grams or more of cocaine and 
of the delivery of 0.5 grams or more of cocaine 
in a drug-free school zone because the school at 
issue was a secondary school as it provided an 
education normally available and required by 
state standards to be taught to children en- 
rolled in grades seven through 12; and it 
awarded graduates high school diplomas and 
allowed them to transfer credits earned for 
courses taken at the school. State v. Smith, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 716 
(Tenn. Crim. App. Nov. 12, 2020). 

Evidence was sufficient to convict defendant 
of the sale of 0.5 grams or more of cocaine and 
of the delivery of 0.5 grams or more of cocaine 
in a drug-free school zone because the “GIS” 
Planning Manager for the city testified that he 
routinely provided maps for the purposes of 
showing boundary areas around certain pieces 
of property and that the maps were accurate 
and relied upon by the city; the map introduced 
was an aerial photograph indicating a one 
thousand-foot buffer around the entire property 
of the strip mall where the school was located; 
and the location of the drug sale occurred 
within one thousand feet of any of the suites 
within the strip mall State v. Smith, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 716 (Tenn. 
Crim. App. Nov. 12, 2020). 

There was sufficient evidence to support de- 
fendant’s conviction for possession of mari- 
juana with intent to deliver within 1,000 feet of 
a drug free zone, as defendant knew he was in 
possession of more than one-half ounce of mari- 
juana, he admitted purchasing digital scales to 
weigh the marijuana, admitted that his intent 
was to give half of the marijuana to another 
individual, and he testified that he stopped his 
car in front of a high school. State v. Jackson, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 741 
(Tenn. Crim. App. Nov. 19, 2020). 

Trial court properly denied defendant’s mo- 
tion for a new trial because defendant’s appeal 
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was untimely, the absence of a motion in limine 
hearing transcript and the motion for new trial 
transcript from the appellate record precluded 
review of the trial court’s decision, and there 
was sufficient evidence to convict defendant of 
knowingly deliver a controlled substance where 
a confidential informant testified that he pur- 
chased cocaine from defendant, a forensic 
chemist’s testimony showed that the substance 
was cocaine, a Schedule II controlled sub- 
stance, that weighed .72 grams, and a police 
officer explained the exchange took place ap- 
proximately 110 feet from a school building. 
State v. Taylor, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 37 (Tenn. Crim. App. Jan. 29, 
2021). 

Evidence was sufficient to support defen- 
dant’s conviction for selling a Schedule III, 
controlled substance because defendant picked 
up a confidential informant (CI) and without 
being told where to go or for what purpose used 
defendant’s car to transport defendant’s girl- 
friend and the CI to meet with a drug supplier, 
defendant gave to the supplier the money 
which the CI gave to defendant and defendant’s 
girlfriend, and defendant and defendant’s girl- 
friend gave the pills which the supplier gave to 
defendant and defendant’s girlfriend to the CI. 
State v. Strong, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 66 (Tenn. Crim. App. Feb. 28, 
2021). 

Evidence was sufficient to support defen- 
dant’s conviction of the sale of 0.5 grams or 
more of methamphetamine and the delivery of 
0.5 grams or more of methamphetamine be- 
cause the confidential informant’s (CI) testi- 
mony established that defendant was the man 
shown in the video of the transaction, after the 
CI gave defendant cash, defendant went into 
the house, and after several minutes came back 
out and leaned over the steps. The CI testified 
that he immediately went to the steps and 
picked up a bag of drugs. State v. Hatchett, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 109 
(Tenn. Crim. App. Mar. 24, 2021). 

Evidence supported defendant’s possession of 
cocaine and heroine with intent to sell or de- 
liver convictions because defendant was found 
in possession of powder cocaine, bags of crack 
cocaine, bags of heroin, and cash in different 
denominations that was sorted into separate 
bundles. A police sergeant, testifying as an 
expert in the drug trade, noted that the drugs 
were indicative of a supply and a ready-to-sell 
component and believed defendant in jailhouse 
phone calls referenced to selling drugs and the 
money defendant made from selling drugs. 
State v. Smith, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 148 (Tenn. Crim. App. Apr. 13, 
2021). 


12. —lInsufficient. 
Evidence was insufficient to support defen- 
dant’s convictions because the State failed to 
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present any proof that he actually or construc- 
tively possessed the drugs or gun in the motel 
room, as the police did not find any contraband 
on defendant and fingerprint analysis was not 
conducted on any of the items seized. The State 
did not present any proof as to who had rented 
the room or possessed a key, how long defen- 
dant had been in the room, how long he in- 
tended to stay in the room, or whether any of 
the bags or clothing in the room belonged to 
him. State v. Jones, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 151 (Tenn. Crim. App. Feb. 
27, 2020). 

Evidence was insufficient to support defen- 
dant’s conviction for possession with the intent 
to sell or deliver more than 0.5 gram of cocaine 
when, during a traffic stop after defendant was 
observed speeding while driving a rental car, a 
police detective discovered a bag containing 
cocaine in the waistband of codefendant, the 
passenger in the car. However, none of the 
evidence directly connected defendant with the 
cocaine or created an inference that defendant 
had the knowledge and ability to exercise do- 
minion and control over the cocaine. State v. 
Wright, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 708 (Tenn. Crim. App. Nov. 2, 2020). 


14. Sentencing. 

Trial court erred in finding that it did not 
have the authority to order defendant to serve 
his sentences for the drug convictions on pro- 
bation because the possession of a firearm with 
the intent to go armed during the commission 
of a dangerous felony statute limited the trial 
court’s discretion to grant probation only for 
convictions resulting from the possession of a 
firearm and did not limit the trial court’s dis- 
cretion to grant probation for the underlying 
dangerous felonies; thus, defendant, who was 
sentenced to three years each for the drug 
convictions, was eligible for probation for those 
convictions. State v. Lindsey, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 451 (Tenn. Crim. App. 
June 20, 2018). 

Trial court did not abuse its discretion by 
ordering defendant to serve her total effective 
sentence of two years in confinement because 
she had been convicted under the Drug-Free 
School Zone Act and was ineligible for commu- 
nity corrections. State v. Barrett, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 500 (Tenn. Crim. 
App. Aug. 20, 2019). 

Trial court did not abuse its discretion by 
denying community corrections on the grounds 
that defendant had been convicted under the 
Drug-Free School Zone (DFSZ) Act because it 
properly applied precedent to defendant’s case; 
previous panels of the court of appeals con- 
cluded that a defendant convicted of violating 
the DFSZ Act had to serve the sentence in 
confinement. State v. Barrett, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 500 (Tenn. Crim. 
App. Aug. 20, 2019). 
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Because defendant’s sentences for sale of a 
Schedule III controlled substance within a 
drug-free zone, delivery of a Schedule III con- 
trolled substance within a drug-free zone, and 
maintaining a dwelling where a controlled sub- 
stance was kept or sold were within the appro- 
priate range, the trial court’s sentencing deter- 
minations were entitled to a presumption of 
reasonableness. State v. Barrett, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 500 (Tenn. Crim. 
App. Aug. 20, 2019). 

Trial court did not abuse its discretion by 
ordering defendant to serve his total effective 
sentence of two years in confinement because 
defendant was not eligible for community cor- 
rections as he was convicted under the Drug- 
Free School Zone Act; defendants dealing drugs 
in school zones who were sentenced to the 
minimum term in their sentencing range would 
serve 100% of their sentences; and defendant 
received concurrent sentences of two years for 
each conviction of sale of a Schedule III con- 
trolled substance within a drug-free zone, de- 
livery of a Schedule III controlled substance 
within a drug-free zone, and maintaining a 
dwelling where a controlled substance was kept 
or sold, which were the minimum sentences for 
those offenses. State v. Diggs, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 501 (Tenn. Crim. 
App. Aug. 20, 2019), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 29 (Tenn. Jan. 15, 2020). 

Defendant was properly sentenced for sale of 
a controlled substance as a Range III, persis- 
tent offender; defendant’s attempted aggra- 
vated robbery charge necessarily contained an 
element of bodily injury or threatened bodily 
injury, and because this conviction contained 
bodily harm or threatened bodily harm, it was 
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an exception to the 24-merger rule and would 
not merge with the aggravated burglary convic- 
tion. State v. Adcock, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 688 (Tenn. Crim. App. Oct. 
24, 2019), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 112 (Tenn. Feb. 21, 2020). 

Trial court did not err in ordering his sen- 
tence for sale of a controlled substance to run 
consecutively with his sentence from another 
county; the trial court found two factors that 
might be used to impose consecutive sentences, 
including defendant’s extensive criminal activ- 
ity and that the offense was committed while on 
probation, and there were supported by the 
record State v. Adcock, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 688 (Tenn. Crim. App. Oct. 
24, 2019), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 112 (Tenn. Feb. 21, 2020). 

Defendant’s maximum 30-year sentence for 
possession of 0.5 grams or more of cocaine with 
intent to deliver was upheld on appeal; he was 
a career offender, the sentence was in range, 
and the trial court considered several enhance- 
ment and mitigating factors and followed the 
purposes of the Sentencing Act. State v. Parks, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 740 
(Tenn. Crim. App. Nov. 13, 2019). 

Defendant’s history of criminal activity was 
extensive, spanned more than 20 years, and 
included 10 felony convictions, half of which 
related to the possession or sale of drugs; thus, 
the consecutive sentences of 20 years and 11 
months, 29 days respectively, for possession 
with intent to sell methamphetamine and pos- 
session of drug paraphernalia, were proper. 
State v. Collins, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 290 (Tenn. Crim. App. Apr. 24, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 504 (Tenn. Sept. 21, 2020). 


39-17-418. Simple possession or casual exchange. 


(a) It is an offense for a person to knowingly possess or casually exchange a 
controlled substance, unless the substance was obtained directly from, or 
pursuant to, a valid prescription or order of a practitioner while acting in the 


course of professional practice. 


(b) It is an offense for a person to distribute a small amount of marijuana not 
in excess of one-half (12) ounce (14.175 grams). 
(c)(1) Except as provided in subsections (d) and (e), a violation of this section 


is a Class A misdemeanor. 


(2)(A) A violation of subsection (a) with respect to any amount of meth- 
amphetamine shall be punished by confinement for not less than thirty 
(30) days, and the person shall serve at least one hundred percent (100%) 


of the thirty (30) day minimum. 


(B)(Gi) The thirty (30) day minimum sentence required by subdivision 
(c)(2)(A) shall not be construed to prohibit a person sentenced pursuant 
to this subsection (c) from participating in a drug or recovery court that 
is certified by the department of mental health and substance abuse 
services or another licensed treatment program. 
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(ii) Any person participating in such a court or program may receive 
sentence credit for up to the full thirty (30) day minimum required by 


subdivision (c)(2)(A). 


(iii) For persons sentenced under subdivision (c)(2)(A) with clinical 
assessment results indicating the need to participate in a drug or 
recovery court or treatment program, the court shall strongly consider 
ordering service of the sentence through participation in a drug or 
recovery court or program permitted under subdivision (c)(2)(B)(i) 
instead of through confinement, unless the court determines the person 
is not suitable for, or otherwise cannot participate in, such a court or 


program. 


(d) A violation of subsections (a) or (b), where there is casual exchange to a 
minor from an adult who is at least two (2) years the minor’s senior, and who 
knows that the person is a minor, is punished as a felony as provided in 


§ 39-17-417. 


(e) A violation under this section is a Class E felony where the person has 
two (2) or more prior convictions under this section and the current violation 
involves a Schedule I controlled substance classified as heroin. 


(f)(1) In addition to the other penalties provided in this section, any person 
convicted of violating this section for possession of a controlled substance 
may be required to attend a drug offender school, if available, or may be 
required to perform community service work at a drug or alcohol rehabili- 
tation or treatment center. 

(2) Any person required to attend a drug offender school pursuant to this 
subsection (f) shall also be required to pay a fee for attending the school. If 
the court determines that the person, by reason of indigency, cannot afford to 
pay a fee to attend the school, the court shall waive the fee and the person 
shall attend the school without charge. The amount of fee shall be estab- 
lished by the local governmental authority operating the school, but the fee 
shall not exceed the fee charged for attending an alcohol safety DUI school 
program if such a program is available in the jurisdiction. All fees collected 
pursuant to this subsection (f) shall be used by the governmental authority 
responsible for administering the school for operation of the school. 


History. 

Acts 1989, ch. 591, § 1; 1990, ch. 992, § 3; 
1993, ch. 456, §§ 1, 2; 2014, ch. 970, § 2; 2016, 
ch. 876, § 12; 2021, ch. 409, §§ 3-5. 


Compiler’s Notes. 

Acts 2021, ch. 409, § 27 provided that the 
act, which amended this section, shall apply to 
court determinations made on or after July 1, 
2021. 


Amendments. 

The 2021 amendment added “or another li- 
censed treatment program” in (c)(2)(B)(i); in- 
serted “or program” following “court” in 


(c)(2)(B)Gi); and added (c)(2)(B)(iii). 


Effective Dates. 
Acts 2021, ch. 409, § 27. July 1, 2021. 


NOTES TO DECISIONS 


ANALYSIS 


4, Evidence Sufficient. 
5. Evidence Insufficient. 
6. Sentence. 


4. Evidence Sufficient. 

Evidence was sufficient to convict defendant 
of simple possession of marijuana because an 
officer discovered a green, plant-like material 
in defendant’s car; the officer conducted a field 
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test of the material, and the field test indicated 
that the substance, which weighed less than a 
gram, contained THC, the active ingredient in 
marijuana; and the substance was admitted 
into evidence and submitted to the jury for 
examination. State v. Lozano, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 684 (Tenn. Crim. 
App. Sept. 7, 2018), appeal denied, — S.W.3d 
—, 2019 Tenn. LEXIS 131 (Tenn. Feb. 20, 
2019). 

Evidence was sufficient to show that defen- 
dant had constructive possession of metham- 
phetamine and marijuana because moments 
after the agent knocked at the door and was 
greeted by the occupant of the residence agents 
at the back of the house heard the flushing of 
the toilet and hurried movements, the occupant 
and defendant were the only people in the 
house leaving defendant as the person in pos- 
session of the drugs that were being flushed, 
numerous agents testified to locating scales in 
plain sight, agents located defendant’s clothes 
and debit card in the house, and $2,100 was 
found on defendant’s person. State v. Harris, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 453 
(Tenn. Crim. App. July 29, 2019), appeal de- 
nied, — S.W.3d —, 2019 Tenn. LEXIS 550 
(Tenn. Dec. 11, 2019). 

There was sufficient evidence to support de- 
fendant’s constructive possession of marijuana 
conviction; while he was not a permanent resi- 
dent at the home, he often spent the night 
there, his paystubs and auto insurance card 
were located there, and he was also present in 
the same room at the same time the investiga- 
tors found the marijuana blunt. State v. Cham- 
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pion, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 50 (Tenn. Crim. App. Jan. 30, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
393 (Tenn. Aug. 5, 2020). 


5. Evidence Insufficient. 

Evidence was insufficient to support defen- 
dant’s convictions because the State failed to 
present any proof that he actually or construc- 
tively possessed the drugs or gun in the motel 
room, as the police did not find any contraband 
on defendant and fingerprint analysis was not 
conducted on any of the items seized. The State 
did not present any proof as to who had rented 
the room or possessed a key, how long defen- 
dant had been in the room, how long he in- 
tended to stay in the room, or whether any of 
the bags or clothing in the room belonged to 
him. State v. Jones, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 151 (Tenn. Crim. App. Feb. 
27, 2020). 


6. Sentence. 

Trial court did not abuse its discretion in 
sentencing defendant for two counts of posses- 
sion of methamphetamine with intent to sell, 
driving on revoked license, and possession of a 
controlled substance and drug paraphernalia; 
the sentences were within range, the trial court 
was free to give one mitigating factor zero 
weight, and although the trial court did not 
reference T.C.A. § 40-35-102(5) explicitly, the 
sentence imposed was consistent with sentenc- 
ing principles. Defendant had prior convictions 
and previously violated probation conditions. 
State v. Declue, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 70 (Tenn. Crim. App. Mar. 4, 2021). 


NOTES TO DECISIONS 


ANALYSIS 


Evidence Sufficient. 
Constructive Possession. 
Jury Instructions. 
Inference. 


A n/a ee 


1. Evidence Sufficient. 

Evidence was sufficient to sustain defen- 
dant’s conviction for possession of 0.5 grams or 
more of methamphetamine with intent to sell 
or deliver because an officer found baggies 
containing what was later identified as meth- 
amphetamine after stopping defendant and a 
driver; because defendant was seated in the 
front passenger seat in close proximity to the 
contraband, it was reasonable to infer that he 
could have exercised dominion and control over 
the bags containing methamphetamine. State 
v. Madden, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 429 (Tenn. Crim. App. June 5, 2018). 


Sufficient evidence supported defendant’s 
conviction for conspiracy to possess metham- 
phetamine with the intent to sell or deliver in a 
drug-free zone because a rational juror could 
find defendant knew a package delivered to 
defendant’s address in a drug-free zone con- 
tained methamphetamine which defendant and 
defendant’s associates intended to sell. State v. 
Cole, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 824 (Tenn. Crim. App. Nov. 5, 2018). 

Evidence was sufficient to support defen- 
dant’s conviction of promoting the manufacture 
of methamphetamine because deputies found 
tools and ingredients indicative of metham- 
phetamine manufacture within 35 to 40 feet of 
defendant’s house while conducting a search of 
defendant’s property, the shake bottle lab was 
fresh, and defendant, as the property lessor, 
was responsible for the property’s upkeep. 
State v. Delosh, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 120 (Tenn. Crim. App. Feb. 22, 
2019). 
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Evidence was sufficient to infer that defen- 
dant possessed crack cocaine with intent to sell 
because defendant admitted ownership of an 
amount of cocaine that was not associated with 
personal use, the cocaine was consistent with 
the form which crack cocaine took during 
manufacture before it was broken into smaller 
pieces for sale, no instrument used to ingest 
cocaine was found, and defendant had no em- 
ployment and initially offered to be drug-tested 
to show that defendant had not used drugs 
before later claiming the cocaine was for per- 
sonal use. State v. Kelly, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 125 (Tenn. Crim. App. 
Feb. 25, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 181 (Tenn. Apr. 11, 2019). 

Evidence was sufficient to support the ver- 
dicts convicting defendant of possession with 
intent to sell and deliver cocaine and marijuana 
and possession of drug paraphernalia because 
the testimony established that the amount of 
drugs that he possessed was more than law 
enforcement officers typically encountered 
when the drugs were for personal use; an officer 
testified that the marijuana appeared to be 
packaged for sale rather than personal use 
because it was split up into smaller amounts. 
State v. Green, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 240 (Tenn. Crim. App. Apr. 15, 
2019), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 388 (Tenn. Aug. 16, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of possession of morphine 
with the intent to sell or deliver because it 
showed that both the rifle and the drink can 
containing 0.5 grams of morphine were found 
within five to seven feet from where an officer 
saw defendant prior to his arrest, the can was 
cut to form a bowl to heat the morphine and 
inject the drugs intravenously, and the officer 
believed there was a significant amount of 
morphine that defendant was going to distrib- 
ute to the three individuals who were in the 
home prior to the arrest. State v. Alexander, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 306 
(Tenn. Crim. App. May 14, 2019). 

Evidence was sufficient to convict defendant 
of possession of marijuana with intent to sell 
because he possessed over 345 grams of mari- 
juana; the jury could rationally conclude that 
defendant constructively possessed the mari- 
juana as it was found in plain view on the front 
floorboard of the vehicle defendant had been 
driving, which was registered to defendant’s 
mother and which also contained defendant’s 
wallet and mail; and there was other circum- 
stantial evidence of defendant’s intent to sell or 
deliver the drug as plastic sandwich bags and a 
digital scale were found in the vehicle, both of 
which were commonly used to weigh and pack- 
age drugs for sale, and $500 in cash was found 
on defendant’s person when he was taken to the 
jail. State v. Baker, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 341 (Tenn. Crim. App. June 
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7, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 484 (Tenn. Sept. 20, 2019). 

Evidence was sufficient to support defen- 
dant’s convictions for possession of cocaine and 
Marijuana with intent to sell and to deliver 
because drug enforcement officers testified that 
the amount of drugs found on defendant during 
a traffic stop and the manner in which they 
were packaged indicated that they were in- 
tended for resale rather than personal use. 
Therefore, from the evidence, a rational jury 
could have inferred that defendant possessed 
the drugs with intent to sell or deliver them 
rather than for defendant’s own personal use. 
State v. Carero, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 63 (Tenn. Crim. App. Feb. 3, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
428 (Tenn. July 17, 2020). 

Evidence supported defendant’s possession of 
cocaine and heroine with intent to sell or de- 
liver convictions because defendant was found 
in possession of powder cocaine, bags of crack 
cocaine, bags of heroin, and cash in different 
denominations that was sorted into separate 
bundles. A police sergeant, testifying as an 
expert in the drug trade, noted that the drugs 
were indicative of a supply and a ready-to-sell 
component and believed defendant in jailhouse 
phone calls referenced to selling drugs and the 
money defendant made from selling drugs. 
State v. Smith, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 148 (Tenn. Crim. App. Apr. 18, 
2021). 


3. Constructive Possession. 

Evidence was sufficient to show that defen- 
dant had constructive possession of metham- 
phetamine and marijuana because moments 
after the agent knocked at the door and was 
greeted by the occupant of the residence agents 
at the back of the house heard the flushing of 
the toilet and hurried movements, the occupant 
and defendant were the only people in the 
house leaving defendant as the person in pos- 
session of the drugs that were being flushed, 
numerous agents testified to locating scales in 
plain sight, agents located defendant’s clothes 
and debit card in the house, and $2,100 was 
found on defendant’s person. State v. Harris, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 453 
(Tenn. Crim. App. July 29, 2019), appeal de- 
nied, — S.W.3d —, 2019 Tenn. LEXIS 550 
(Tenn. Dec. 11, 2019). 


4, Jury Instructions. 

Trial court did not err by not instructing the 
jury on casual exchange because the evidence 
did not show an actual exchange of a small 
amount of a controlled substance. Tenn. v. 
Bates, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 868 (Tenn. Crim. App. Nov. 29, 2018). 


5. Inference. 
Based upon the amount of cocaine seized 
during a traffic stop, the jury was permitted to 
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infer that the cocaine was possessed for pur- 
pose of selling or delivery. State v. Johnson, — 
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S.W.3d —, 2020 Tenn. Crim. App. LEXIS 545 
(Tenn. Crim. App. Aug. 7, 2020). 


NOTES TO DECISIONS 


3. Constitutionality. 
Court of criminal appeals rejected as merit- 
less defendant’s claim that T.C.A. § 39-17- 


420(h)-G) was unconstitutional. State v. Mitch- 
ell, — S.W.3d —, 2018 Tenn. Crim. App. LEXIS 
799 (Tenn. Crim. App. Oct. 29, 2018). 


39-17-425. Unlawful drug paraphernalia uses and activities. 


NOTES TO DECISIONS 


ANALYSIS 


Elements. 

Burden of Proof. 
Evidence Sufficient. 
Sentencing. 


ag et oe 


1. Elements. 

Offense of possession of drug paraphernalia 
does not require that the object at issue be used 
in large-scale drug operations involving the 
packaging and repackaging of substantial 
amounts of drugs; the definition and examples 
of drug paraphernalia reference certain items 
directly related to the personal use of drugs. 
State v. Foster, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 114 (Tenn. Crim. App. Mar. 26, 
2021): 


4, Burden of Proof. 

While no proof was presented showing that 
the digital scale found in defendant’s car con- 
tained drug residue, there was no requirement 
that the scale actually contain such in order for 
the State to prove defendant used or intended 
to use the scale to weigh a controlled substance, 
including marijuana. State v. Foster, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 114 (Tenn. 
Crim. App. Mar. 26, 2021). 


5. Evidence Sufficient. 

Clear plastic sandwich baggie was drug para- 
phernalia and, thus, defendant’s possession of 
the baggie supported his conviction for posses- 
sion of drug paraphernalia. State v. King, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 699 
(Tenn. Crim. App. Sept. 14, 2018). 

Evidence defendant used scales in the living 
room to weigh the drugs he sold to the confi- 
dential informant and had constructive posses- 
sion of the pipes found in co-defendant’s bed- 
room supported his conviction for possession of 
drug paraphernalia. State v. Marsh, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 64 (Tenn. 
Crim. App. Feb. 1, 2019), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 245 (Tenn. May 
20, 2019). 


Defendant’s possession of plastic baggies and 
scales supported his conviction for possession of 
drug paraphernalia. State v. Gill, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 91 (Tenn. Crim. 
App. Feb. 11, 2019). 

Evidence was sufficient to support the ver- 
dicts convicting defendant of possession with 
intent to sell and deliver cocaine and marijuana 
and possession of drug paraphernalia because 
the testimony established that the amount of 
drugs that he possessed was more than law 
enforcement officers typically encountered 
when the drugs were for personal use; an officer 
testified that the marijuana appeared to be 
packaged for sale rather than personal use 
because it was split up into smaller amounts. 
State v. Green, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 240 (Tenn. Crim. App. Apr. 15, 
2019), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 388 (Tenn. Aug. 16, 2019). 

Evidence regarding defendant’s relationship 
with the motel room that housed controlled 
substances was sufficient to establish that he 
was in possession of marijuana, cocaine, and 
drug paraphernalia because the drugs were 
scattered over the bed and bedside table so that 
an occupant of the room could not have escaped 
knowledge of their presence; the drugs were 
discovered immediately after defendant 
emerged from the room, and the room was 
otherwise unoccupied. State v. Green, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 240 (Tenn. 
Crim. App. Apr. 15, 2019), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 388 (Tenn. Aug. 
16, 2019). 

Evidence was sufficient to support defen- 
dant’s convictions of possession of cocaine with 
the intent to sell and deliver and possession of 
illegal drug paraphernalia because it showed 
that he was found inside a residence where .32 
grams of crack cocaine and a crack pipe were 
present, he was found in a bathroom with a 
digital scale commonly used for weighing 
drugs, and he later admitted to selling crack 
cocaine as a means of making money and to 
keeping a third of an ounce of cocaine with him 
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at all times. State v. Ward, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 693 (Tenn. Crim. App. 
Oct. 25, 2019). 

For purposes of defendant’s conviction of pos- 
session of drug paraphernalia, the record sup- 
ported the jury’s determination that the digital 
scale found in defendant’s car was classifiable 
as drug paraphernalia; a deputy testified that 
digital scales were commonly used to weigh 
narcotics and the jury could have inferred that 
defendant used or intended to use the digital 
scale to prepare, package, or repackage a con- 
trolled substance, including the marijuana 
found in his car. State v. Foster, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 114 (Tenn. Crim. 
App. Mar. 26, 2021). 


7. Sentencing. 

Trial court properly sentenced defendant as a 
Range II, multiple offender to an effective term 
of nine years’ imprisonment because there was 
no dispute that defendant was a Range II, 
multiple offender, with a sentencing range of 
4-12 years, the sentence was within the statu- 
tory range and presumed reasonable, the re- 
cord showed the trial court noted only that the 
location of the offense, a funeral, had “some 
bearing” on the vulnerability of the victim, and 
the trial court properly applied several other 
enhancement factors, including defendant’s ex- 
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tensive criminal history, the fact that previous 
efforts at rehabilitation had failed, and the fact 
that defendant committed the offense while on 
parole. State v. Henson, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 201 (Tenn. Crim. App. 
Mar. 29, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 306 (Tenn. July 18, 2019). 

Trial court did not abuse its discretion in 
sentencing defendant for two counts of posses- 
sion of methamphetamine with intent to sell, 
driving on revoked license, and possession of a 
controlled substance and drug paraphernalia; 
the sentences were within range, the trial court 
was free to give one mitigating factor zero 
weight, and although the trial court did not 
reference T.C.A. § 40-35-102(5) explicitly, the 
sentence imposed was consistent with sentenc- 
ing principles. Defendant had prior convictions 
and previously violated probation conditions. 
State v. Declue, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 70 (Tenn. Crim. App. Mar. 4, 2021). 

As to defendant’s fine for possession of drug 
paraphernalia, the Tennessee General Assem- 
bly had determined that a mandatory mini- 
mum fine of $150.00 was required for that 
particular offense; accordingly, the trial court 
did not abuse its discretion in imposing the 
$150.00 fine fixed by the jury. State v. Foster, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 114 
(Tenn. Crim. App. Mar. 26, 2021). 


39-17-428. Mandatory minimum fines — Allocation of proceeds. 


NOTES TO DECISIONS 


2. Fine Proper. 

As to defendant’s fine for possession of drug 
paraphernalia, the Tennessee General Assem- 
bly had determined that a mandatory mini- 
mum fine of $150.00 was required for that 


particular offense; accordingly, the trial court 
did not abuse its discretion in imposing the 
$150.00 fine fixed by the jury. State v. Foster, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 114 
(Tenn. Crim. App. Mar. 26, 2021). 





39-17-432. Drug-Free School Zone — Enhanced criminal penalties for 
violations within zone. 


(a) It is the intent of this section to create drug-free zones for the purpose of 
providing vulnerable persons in this state an environment in which they can 
learn, play and enjoy themselves without the distractions and dangers that are 
incident to the occurrence of illegal drug activities. The enhanced sentences 
authorized by this section for drug offenses occurring in a drug-free zone are 
necessary to serve as a deterrent to such unacceptable conduct. 

(b)(1) A violation of § 39-17-417, or a conspiracy to violate the section, may 

be punished one (1) classification higher than is provided in § 39-17-417(b)- 

(i) if the violation or the conspiracy to violate the section occurs: 

(A) On the grounds or facilities of any school; or 

(B) Within five hundred feet (500’) of or within the area bounded by a 
divided federal highway, whichever is less, the real property that com- 
prises a public or private elementary school, middle school, secondary 
school, preschool, child care agency, public library, recreational center, or 
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park. 

(2) In addition to any other penalty imposed by this section, a person 
convicted of violating this subsection (b) may also be subject to the following: 

(A) Upon conviction of a Class E felony, a fine of not more than ten 
thousand dollars ($10,000); 

(B) Upon conviction of a Class D felony, a fine of not more than twenty 
thousand dollars ($20,000); 

(C) Upon conviction of a Class C felony, a fine of not more than forty 
thousand dollars ($40,000); 

(D) Upon conviction of a Class B felony, a fine of not more than sixty 
thousand dollars ($60,000); and 

(EZ) Upon conviction of a Class A felony, a fine of not more than one 
hundred thousand dollars ($100,000). 

(3) A person convicted of violating this subsection (b), who is within the 
prohibited zone of a preschool, childcare center, public library, recreational 
center or park shall not be subject to additional incarceration as a result of 
this subsection (b) but may be subject to the additional fines imposed by this 
section. 

(c)(1) Notwithstanding any other law or the sentence imposed by the court to 

the contrary, a defendant sentenced for a violation of subsection (b) may be 

required to serve at least the minimum sentence for the defendant’s 
appropriate range of sentence. 

(2) There is a rebuttable presumption that a defendant is not required to 
serve at least the minimum sentence for the defendant’s appropriate range 
of sentence. The rebuttable presumption is overcome if the court finds that 
the defendant’s conduct exposed vulnerable persons to the distractions and 
dangers that are incident to the occurrence of illegal drug activity. 

(3) Ifthe defendant is required to serve at least the minimum sentence for 
the defendant’s appropriate range of sentence, any sentence reduction 
credits the defendant may be eligible for or earn must not operate to permit 
or allow the release of the defendant prior to full service of the minimum 
sentence. 

(d) Notwithstanding the sentence imposed by the court, title 40, chapter 35, 
part 5, relative to release eligibility status and parole does not apply to or 
authorize the release of a defendant sentenced for a violation of subsection (b), 
and required under subsection (c) to serve at least the minimum sentence for 
the defendant’s appropriate range of sentence, prior to service of the entire 
minimum sentence for the defendant’s appropriate range of sentence. 

(e) Nothing in title 41, chapter 1, part 5, shall give either the governor or the 
board of parole the authority to release or cause the release of a defendant 
sentenced for a violation of subsection (b), and required under subsection (c) to 
serve at least the minimum sentence for the defendant’s appropriate range of 
sentence, prior to service of the entire minimum sentence for the defendant’s 
appropriate range of sentence. 

(f) This section does not prohibit the judge from sentencing a defendant, 
who violated subsection (b) and is required under subsection (c) to serve at 
least the minimum sentence for the defendant’s appropriate range of sentence, 
to any authorized term of incarceration in excess of the minimum sentence for 
the defendant’s appropriate range of sentence. 
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(g) The sentence of a defendant who, as the result of a single act, violates 
both subsection (b) and § 39-14-417(k), may be enhanced under both subsec- 
tion (b) and § 39-17-417(k) for each act. The state may seek enhancement of 
the defendant’s sentence under subsection (b), § 39-17-417(k), or both, and 
shall provide notice of the election pursuant to § 40-35-202. 


History. 
Acts 1995, ch. 515, § 1; 1998, ch. 1049, § 16; 
2005, ch. 295, §§ 1-4; 2020, ch. 803, §§ 1-9. 


Compiler’s Notes. 

Acts 2020, ch. 808, § 12 provided that the 
act, which amended this section, applies to 
offenses committed on or after September 1, 
2020. 


Amendments. 

The 2020 amendment, in the second sentence 
of (a), substituted “sentences authorized” for 
“and mandatory minimum sentences required”; 
rewrote (b)(1), which read: “(1) A violation of 
§ 39-17-417, or a conspiracy to violate the 
section, that occurs on the grounds or facilities 
of any school or within one thousand feet 
(1,000) of the real property that comprises a 
public or private elementary school, middle 
school, secondary school, preschool, child care 
agency, or public library, recreational center or 
park shall be punished one (1) classification 
higher than is provided in § 39-17-417(b)-(i) for 
such violation.”; in the introductory language of 
(b)(2), substituted “may also be” for “shall also 
be”; in (b)(3), substituted “but may be subject 
to” for “but shall be subject to”; in (c), redesig- 
nated the former first sentence as (c)(1) and 
substituted “may” for “shall” therein, added 
(c)(2), and rewrote the former last sentence as 
(c)(3), which read: “Any sentence reduction 
credits the defendant may be eligible for or earn 


shall not operate to permit or allow the release 
of the defendant prior to full service of the 
minimum sentence.”; in (d), substituted “does” 
for “, shall” ; in (d) and (e), inserted “and 
required under subsection (c) to serve at least 
the minimum sentence for the defendant’s ap- 
propriate range of sentence”, and inserted simi- 
lar language in (f); also in (f), substituted “This 
section does not prohibit” for “Nothing in this 
section shall be construed as prohibiting”; and 
rewrote (g) which read: “The sentence of a 
defendant who, as the result of a single act, 
violates both subsection (b) and § 39-17-417(k), 
may only be enhanced one (1) time under those 
sections for each act. The state must elect 
under which section it intends to seek enhance- 
ment of the defendant’s sentence and shall 
provide notice of the election pursuant to § 40- 
35-202.” 


Effective Dates. 
Acts 2020, ch. 808, § 12. September 1, 2020. 


Attorney General Opinions. 

Proposed legislation that would reduce the 
drug-free school zones from 1000 feet to 500 
feet in counties having a population of 300,000 
or more is likely to be deemed constitutional if 
the population bracket differences relate to a 
matter in respect of which a difference in popu- 
lation could furnish a rational basis for diver- 
sity of laws. OAG 19-05, 2019 Tenn. AG LEXIS 
5 (4/5/2019). 


NOTES TO DECISIONS 


ANALYSIS 


Evidence Sufficient. 
Sentencing. 
Facilitation. 

Jury Instructions. 


Se" 


5. Evidence Sufficient. 

Evidence was sufficient to support defen- 
dant’s convictions for sale of drugs within 1,000 
feet of a public elementary school because, on 
two separate occasions, defendant arranged for 
the confidential informant to come to his resi- 
dence, a home located 800 feet from a public 
elementary school, to sell her drugs; the state 
presented video footage and still images from 
the footage of defendant during both controlled 
buys; the March 27 recording of the controlled 
buy showed defendant on the screen; and a 
mens rea was not required for the statute 
dealing with the sale of drugs within 1,000 feet 


of a public elementary school as it was an 
enhancement statute and not a separate of- 
fense. State v. Thomas, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 681 (Tenn. Crim. App. 
Sept. 6, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 751 (Tenn. Dec. 6, 2018). 

Evidence was sufficient to support defen- 
dant’s conviction of sale of .5 grams or more of 
cocaine within 1000 feet of a drug free zone 
because his two meetings with the informant, 
occurring about 20 minutes apart, constituted a 
single transaction, at least a portion of the sale 
occurred in a parking lot that was 164 feet 
away from a park that was a drug free zone, 
and a single plastic baggie containing 1.25 
grams of cocaine was submitted to the TBI. 
State v. Marks, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 839 (Tenn. Crim. App. Nov. 138, 
2018). 

Evidence was sufficient to support defen- 
dant’s conviction of delivering methamphet- 
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amine in a drug-free zone because it showed 
that defendant delivered methamphetamine to 
an inmate while she was on a medical furlough, 
the inmate testified that she arranged to meet 
defendant outside of a pharmacy to obtain 
methamphetamine, after meeting defendant 
she tried to smuggle methamphetamine into 
jail, and an agent testified that he had mea- 
sured the distance between the pharmacy and 
the park and found it to be 660 feet. State v. 
Garrard, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 421 (Tenn. Crim. App. July 12, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
535 (Tenn. Dec. 9, 2019). 

Trial court properly sentenced defendants to 
21 and/or 25 years of incarceration after a jury 
convicted them of conspiracy to possess with 
the intent to sell heroin within 1000 feet of a 
drug-free school zone because the trial court 
made an explicit finding that a conspiracy ex- 
isted—the first defendant packaged heroin for 
resale into small heat-sealed Ziploc baggies 
while the second defendant was present, and 
the second and third defendants resold the 
heroin to others—it would be extremely im- 
practical and inefficient to hold a pretrial hear- 
ing due to the number of defendants and wit- 
nesses, the trial court could admit the co- 
conspirators’ statements before determining 
that a conspiracy existed. State v. Williams, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 317 
(Tenn. Crim. App. May 4, 2020), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 521 (Tenn. 
Sept. 16, 2020). 

Evidence was sufficient to convict defendant 
of the sale of 0.5 grams or more of cocaine and 
of the delivery of 0.5 grams or more of cocaine 
in a drug-free school zone because the school at 
issue was a secondary school as it provided an 
education normally available and required by 
state standards to be taught to children en- 
rolled in grades seven through 12; and it 
awarded graduates high school diplomas and 
allowed them to transfer credits earned for 
courses taken at the school. State v. Smith, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 716 
(Tenn. Crim. App. Nov. 12, 2020). 

Evidence was sufficient to convict defendant 
of the sale of 0.5 grams or more of cocaine and 
of the delivery of 0.5 grams or more of cocaine 
in a drug-free school zone because the “GIS” 
Planning Manager for the city testified that he 
routinely provided maps for the purposes of 
showing boundary areas around certain pieces 
of property and that the maps were accurate 
and relied upon by the city; the map introduced 
was an aerial photograph indicating a one 
thousand-foot buffer around the entire property 
of the strip mall where the school was located; 
and the location of the drug sale occurred 
within one thousand feet of any of the suites 
within the strip mall State v. Smith, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 716 (Tenn. 
Crim. App. Nov. 12, 2020). 
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6. Sentencing. 

Trial court improperly sentenced defendant 
to 60 years imprisonment because it erred by 
ordering him to serve the additional incarcera- 
tion of a Class A felony that this section specifi- 
cally prohibited. State v. Garrard, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 421 (Tenn. Crim. 
App. July 12, 2019), appeal denied, — S.W.3d 
—, 2019 Tenn. LEXIS 535 (Tenn. Dec. 9, 2019). 

Trial court did not abuse its discretion by 
ordering defendant to serve her total effective 
sentence of two years in confinement because 
she had been convicted under the Drug-Free 
School Zone Act and was ineligible for commu- 
nity corrections. State v. Barrett, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 500 (Tenn. Crim. 
App. Aug. 20, 2019). 

Because defendant’s sentences for sale of a 
Schedule III controlled substance within a 
drug-free zone, delivery of a Schedule III con- 
trolled substance within a drug-free zone, and 
maintaining a dwelling where a controlled sub- 
stance was kept or sold were within the appro- 
priate range, the trial court’s sentencing deter- 
minations were entitled to a presumption of 
reasonableness. State v. Barrett, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 500 (Tenn. Crim. 
App. Aug. 20, 2019). 

Trial court did not abuse its discretion by 
denying community corrections on the grounds 
that defendant had been convicted under the 
Drug-Free School Zone (DFSZ) Act because it 
properly applied precedent to defendant’s case; 
previous panels of the court of appeals con- 
cluded that a defendant convicted of violating 
the DFSZ Act had to serve the sentence in 
confinement. State v. Barrett, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 500 (Tenn. Crim. 
App. Aug. 20, 2019). 

Trial court did not abuse its discretion by 
ordering defendant to serve his total effective 
sentence of two years in confinement because 
defendant was not eligible for community cor- 
rections as he was convicted under the Drug- 
Free School Zone Act; defendants dealing drugs 
in school zones who were sentenced to the 
minimum term in their sentencing range would 
serve 100% of their sentences; and defendant 
received concurrent sentences of two years for 
each conviction of sale of a Schedule III con- 
trolled substance within a drug-free zone, de- 
livery of a Schedule III controlled substance 
within a drug-free zone, and maintaining a 
dwelling where a controlled substance was kept 
or sold, which were the minimum sentences for 
those offenses. State v. Diggs, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 501 (Tenn. Crim. 
App. Aug. 20, 2019), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 29 (Tenn. Jan. 15, 2020). 

Trial court erred in granting defendants’ mo- 
tions to dismiss the drug-free zone enhance- 
ment alleged in their presentments because the 
determination of whether the greenway was a 
public park as contemplated by the Drug-Free 
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School Zone Act was a question of fact to be 
decided by the finder of fact; nothing indicated 
the legislature intended to limit the Act to 
public parks of only certain dimensions. State v. 
Langley, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 561 (Tenn. Crim. App. Aug. 14, 2020). 


8. Facilitation. 

Circuit court properly denied defendant’s pe- 
tition for sentencing relief because the allega- 
tion put forth by defendant did not render his 
sentences illegal, defendant failed to present a 
colorable claim, defendant filed his motion well 
beyond the one year statute of limitations, and 
the Drug-Free School Zone Act did not apply to 
facilitation, did not fall within the statutory 
purview of a motion to reopen a post-conviction 
petition, and did not apply to facilitation or 
trigger due process protections. Osborne v. 
State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 330 (Tenn. Crim. App. May 11, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
563 (Tenn. Sept. 16, 2020). 


9. Jury Instructions. 
Trial court did not err by not instructing the 
jury that the sale of more than 0.5 grams of 
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cocaine was a lesser-included offense of the sale 
of more than 0.5 grams of cocaine in a drug-free 
zone because the sale of more than 0.5 grams of 
cocaine was not a lesser-included offense of the 
sale of the same amount in a drug-free zone, 
because the drug-free zone statute sets forth a 
sentencing enhancement for certain drug of- 
fenses. State v. Jordan, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 27 (Tenn. Crim. App. 
Jan. 21, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 370 (Tenn. June 3, 2020). 
Because the jury was instructed that it had to 
find that the sale or delivery of drugs occurred 
within 1,000 feet of the real property that 
comprised a public or private elementary 
school, middle school or secondary school, and 
because the phrase “school property,” on which 
defendant wanted an instruction, did not ap- 
pear in the criminal statute, the trial court 
properly used the terminology and definitions 
in the criminal statute enhancing defendant’s 
offense rather than the definition in T.C.A. tit. 
49, related to education and signage. State v. 
Smith, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 716 (Tenn. Crim. App. Nov. 12, 2020). 


39-17-433. Promotion of methamphetamine manufacture. 


NOTES TO DECISIONS 


1. Evidence Sufficient. 

Evidence was sufficient to support defen- 
dant’s conviction of promoting the manufacture 
of methamphetamine because the officers found 
tubing, acetone, glass jars, and coffee filters, all 
of which were used in the manufacturing pro- 
cess, residue on one of the jars field-tested 
positive for methamphetamine, and the officers 
found multiple items of paraphernalia in the 
room that were associated with the use of 
methamphetamine. State v. Madewell, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 896 
(Tenn. Crim. App. Dec. 12, 2018). 


Evidence was sufficient to support defen- 
dant’s conviction of promoting the manufacture 
of methamphetamine because deputies found 
tools and ingredients indicative of metham- 
phetamine manufacture within 35 to 40 feet of 
defendant’s house while conducting a search of 
defendant’s property, the shake bottle lab was 
fresh, and defendant, as the property lessor, 
was responsible for the property’s upkeep. 
State v. Delosh, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 120 (Tenn. Crim. App. Feb. 22, 
2019). 


39-17-434. Manufacture, delivery, sale or possession of methamphet- 


amines. 


NOTES TO DECISIONS 


ANALYSIS 


it Evidence Sufficient. 
At Clerical Error. 
a Sentence. 


1. Evidence Sufficient. 

Evidence was sufficient to sustain defen- 
dant’s conviction for possession of 0.5 grams or 
more of methamphetamine with intent to sell 
or deliver because an officer found baggies 


containing what was later identified as meth- 
amphetamine after stopping defendant and a 
driver; because defendant was seated in the 
front passenger seat in close proximity to the 
contraband, it was reasonable to infer that he 
could have exercised dominion and control over 
the bags containing methamphetamine. State 
v. Madden, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 429 (Tenn. Crim. App. June 5, 2018). 
Viewing the evidence in the light most favor- 
able to the state, the court of criminal appeals 
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concluded that the evidence presented at trial 
was sufficient to support defendant’s conviction 
of possession of over 0.5 grams of methamphet- 
amine with intent to sell. The jury could have 
inferred from defendant’s response (“he wasn’t 
doing nothing big”) when asked if he was sell- 
ing drugs that this was an acknowledgement 
that he sold drugs. State v. Hunley, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 128 (Tenn. 
Crim. App. Feb. 26, 2019), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 254 (Tenn. June 
21, 2019). 

Evidence was sufficient to show that defen- 
dant had constructive possession of metham- 
phetamine and marijuana because moments 
after the agent knocked at the door and was 
greeted by the occupant of the residence agents 
at the back of the house heard the flushing of 
the toilet and hurried movements, the occupant 
and defendant were the only people in the 
house leaving defendant as the person in pos- 
session of the drugs that were being flushed, 
numerous agents testified to locating scales in 
plain sight, agents located defendant’s clothes 
and debit card in the house, and $2,100 was 
found on defendant’s person. State v. Harris, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 453 
(Tenn. Crim. App. July 29, 2019), appeal de- 
nied, — S.W.3d —, 2019 Tenn. LEXIS 550 
(Tenn. Dec. 11, 2019). 

Evidence was sufficient to convict defendant 
of possession of methamphetamine with intent 
to resell and intent to deliver because defen- 
dant dropped a clear plastic container onto the 
ground; inside the container were plastic bag- 
gies containing methamphetamine ice; a nar- 
cotics officer testified that, through his training 
and experience, breaking a large quantity of a 
drug into smaller quantities was for the pur- 
pose of distributing and selling the drug; and 
defendant told an investigator that he had to 
sell drugs to make ends meet. State v. Chavez, 
— §$.W.3d —, 2019 Tenn. Crim. App. LEXIS 718 
(Tenn. Crim. App. Nov. 12, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of conspiracy to sell over 300 
grams of methamphetamine because it showed 
that he supplied methamphetamine to the co- 
conspirator at the direction of another co-con- 
spirator, the weight of the methamphetamine 
involved was over 300 grams, defendant knew 
that the methamphetamine was delivered to 
Tennessee by the first co-conspirator, the first 
co-conspirator delivered the methamphetamine 
to a third co-conspirator in the county, and 
defendant supplied the methamphetamine on 
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more than one occasion. State v. Castillo, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 472 
(Tenn. Crim. App. July 9, 2020). 

After a jury convicted defendant of two 
counts of delivery of methamphetamine weigh- 
ing more than .5 grams, the trial court properly 
imposed enhanced sentences of 25 years for 
each conviction, based on defendant’s extensive 
history of drug convictions, to be served concur- 
rently because, on two separate dates, a confi- 
dential informant (CI) arranged to meet defen- 
dant to purchase methamphetamine from him, 
the CI’s testimony about the sale of the meth- 
amphetamine and defendant’s involvement 
was direct evidence of his guilt, and were sup- 
ported by the audio and video recordings of the 
transactions. State v. Gray, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 679 (Tenn. Crim. App. 
Oct. 16, 2020). 


2. Clerical Error. 

Case was remanded for entry of a corrected 
judgment due to a clerical error because the 
judgment indicated that defendant was found 
guilty of possession of 0.5 grams or more of 
methamphetamine with intent to sell or de- 
liver, however, the judgment incorrectly listed 
T.C.A. § 37-17-455; in an amended indictment, 
the document was corrected and cited the cor- 
rect statute, T.C.A. § 39-17-434. State v. Mad- 
den, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 429 (Tenn. Crim. App. June 5, 2018). 


3. Sentence. 

Defendant’s effective sentence of 12-years for 
possession of methamphetamine with intent to 
resell and intent to deliver, a Class B felony, 
was not excessive because the trial court was 
clearly troubled by the his prior criminal his- 
tory and failure to abide by the terms of his 
prior probation sentences. State v. Chavez, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 718 
(Tenn. Crim. App. Nov. 12, 2019). 

Trial court did not abuse its discretion in 
sentencing defendant for two counts of posses- 
sion of methamphetamine with intent to sell, 
driving on revoked license, and possession of a 
controlled substance and drug paraphernalia; 
the sentences were within range, the trial court 
was free to give one mitigating factor zero 
weight, and although the trial court did not 
reference T.C.A. § 40-35-102(5) explicitly, the 
sentence imposed was consistent with sentenc- 
ing principles. Defendant had prior convictions 
and previously violated probation conditions. 
State v. Declue, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 70 (Tenn. Crim. App. Mar. 4, 2021) 
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39-17-435. Initiation of a process intended to result in the manufac- 
ture of methamphetamine. 


NOTES TO DECISIONS 


ANALYSIS 


Ay Sufficiency of Evidence. 
3. Sentence. 


1. Sufficiency of Evidence. 

Evidence was sufficient to convict defendant 
of initiating a process intended to result in the 
manufacture of methamphetamine (meth) be- 
cause the bottle contained an active meth lab; a 
deputy with the meth task force explained that 
the bottle contained the components to make 
meth and that the “pulsing” of the bottle indi- 
cated the process was ongoing; the deputy 
stated that the bottle had to be “burped” fairly 
frequently to prevent dangerous pressure from 
building in the bottle, and that the bottle had to 
be shaken to combine the components and 
encourage the cooking process to continue; and, 
although defendant was not involved in the 
beginning of the manufacturing process, the 
word “initiates” was not so narrowly defined. 
State v. Mathis, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 595 (Tenn. Crim. App. Aug. 9, 
2018). 


3. Sentence. 
In a case in which defendant was convicted of 
initiating a process intended to result in the 


manufacture of methamphetamine, the trial 
court correctly sentenced defendant because he 
was not considered a favorable candidate for 
alternative sentencing, and he was ineligible 
for probation as he received a sentence of 11 
years; and denial of a community corrections 
sentence was appropriate as defendant had 
been released on probation in the past and had 
failed to comply with the terms of release, and 
defendant’s rehabilitation potential was poor 
and he was highly likely to reoffend. State v. 
Mathis, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 595 (Tenn. Crim. App. Aug. 9, 2018). 

By pleading guilty to two initiation offenses, 
defendant acknowledged that he knowingly ini- 
tiated a process intended to result in the manu- 
facture of methamphetamine; because defen- 
dant had a violent felony conviction and two 
serious drug offense convictions, the district 
court did not err in sentencing him as an armed 
career criminal under the ACCA. United States 
v. Myers, 2019 FED App. 0112 (6th Cir.), 925 
F.3d 881, 2019 FED App. 112p, 2019 U.S. App. 
LEXIS 16560 (6th Cir. June 3, 2019). 


39-17-452. Synthetic derivatives or analogues of methcathinone. 


Attorney General Opinions. 

Possession of the Kratom plant in its natural 
botanical form should not subject a person to 
potential criminal prosecution under Tennessee 


law. The Kratom plant in its natural botanical 
form is not a prohibited controlled substance 
under Tennessee law. OAG 17-55, 2017 Tenn. 
AG LEXIS 54 (12/20/2017). 


39-17-453. Imitation controlled substances. 


NOTES TO DECISIONS 


1. Evidence Insufficient. 

Evidence was insufficient to convict defen- 
dant of possession of an imitation controlled 
substance with intent to sell or deliver because 
the white powder found in the back of defen- 
dant’s vehicle was determined not to be cocaine, 
but the Tennessee Bureau of Investigation 
could not conclusively determine what it actu- 


ally was; and there was no evidence that the 
chemical structure of the substance was a de- 
rivative or analogue of a controlled substance. 
State v. Baker, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 341 (Tenn. Crim. App. June 7, 
2019), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 484 (Tenn. Sept. 20, 2019). 
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39-17-455. Manufacture of marijuana concentrate by process which 
includes use of inherently hazardous substance — Use 


of premises. 


NOTES TO DECISIONS 


1. Clerical Error. 

Case was remanded for entry of a corrected 
judgment due to a clerical error because the 
judgment indicated that defendant was found 
guilty of possession of 0.5 grams or more of 
methamphetamine with intent to sell or de- 


liver, however, the judgment incorrectly listed 
T.C.A. § 37-17-455; in an amended indictment, 
the document was corrected and cited the cor- 
rect statute, T.C.A. § 39-17-434. State v. Mad- 
den, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 429 (Tenn. Crim. App. June 5, 2018). 


PART 5 
GAMBLING 


39-17-501. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Antique coin machine” means a gambling device or record that is at 
least twenty-five (25) years old and that is operated, played, worked, 
manipulated, or used by inserting or depositing a coin, slug, token, or thing 
of value to play a game, see pictures, hear music, or provide any other form 
of entertainment and includes, but is not limited to, antique slot machines, 
antique gambling devices, or antique gaming machines; 

(2) “Gambling” is contrary to the public policy of this state and means 
risking anything of value for a profit whose return is to any degree 
contingent on chance, or any games of chance associated with casinos, 
including, but not limited to, slot machines, roulette wheels and the like. For 
the purposes of this chapter gambling does not include: 

(A) A lawful business transaction; 

(B) Annual events operated for the benefit of nonprofit organizations 
that are authorized pursuant to a two-thirds (24) approval of the general 
assembly, so long as such events are not prohibited by the state constitu- 
tion; 

(C) A state lottery of the type in operation in Georgia, Kentucky, and 
Virginia in 2000 and authorized by amendment to the Constitution of 
Tennessee, if the lottery is approved by the general assembly; 

(D) A fantasy sports contest as defined in § 47-18-1602 and conducted 
in accordance with the Fantasy Sports Act, compiled in title 47, chapter 
18, part 16; 

(E) Lawfully accepting or placing a wager on a sporting event in 
accordance with the Tennessee Sports Gaming Act, compiled in title 4, 
chapter 51, part 3; or 

(F) A low-level sports entertainment pool; 

(3) “Gambling bet” means anything of value risked in gambling; 

(4) “Gambling device or record” means anything designed for use in 
gambling, intended for use in gambling, or used for gambling; 

(5) “Lawful business transaction,” as used in subdivision (2), includes any 
futures or commodities trading; 
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(6) “Lottery” means the selling of anything of value for chances on a prize 


or stake; 


(7) “Low-level sports entertainment pool” or “pool” means a type of 


pari-mutuel betting: 
(A) In which a participant: 


(i) Pays money for participation in a pool; and 

(ii) Makes selections based on the participant’s predictions of either 
the outcome of a series of athletic contests of the same sport or the 
statistics of individual athletes selected by the participant to assemble 


an imaginary team of athletes; 


(B) That does not involve laying odds; and 
(C) That has the following characteristics: 
(i) The total or cumulative entry fee paid by an individual participant 
is no more than twenty-five dollars ($25.00); 
(ii) The total pool is no more than one thousand dollars ($1,000); and 
(iii) The pool is managed by an individual and not by any type of 


business entity; and 


(8) “Profit” means anything of value in addition to the gambling bet. 


History. 

Acts 1989, ch. 591, § 1; 1990, ch. 945, § 1; 
2001, ch. 4389, § 1; 2007, ch. 349, § 1; 2009, ch. 
267, §) 132015, ch. 134; $) 23; 2016, ch:.978, §. 2; 
ZOV9 sch IZ26.9802)57 2019. che 507: $.222021, 
chy Gorse 1: 


Compiler’s Notes. 

Acts 2019, ch. 126, § 1 provided that the act 
shall be known and may be cited as the “March 
Madness and Fantasy Football Freedom Act.” 

Acts 2019, ch. 507, § 7 provided that the act 
take effect July 1, 2019, the public welfare 
requiring it. The act was returned without the 
governor’s signature and became effective un- 
der the provisions of Tenn. Const., art. III, 
§ 18. 


Amendments. 
The 2019 amendment by ch. 126 added 


(1)(F); and added the definition of “‘low-level 
sports entertainment pool’ or ‘pool’”. 

The 2019 amendment by ch. 507 added 
(1)(B). 

The 2021 amendment by ch. 65 added the 
definition of “antique coin machine”. 


Effective Dates. 

Acts 2019, ch. 126, § 4. July 1, 2019. 

Acts 2019, ch. 507, July 1, 2019; provided 
that, for purposes of promulgating rules and 
carrying out any administrative duties neces- 
sary to effectuate the provisions and intent of 
this act, the act took effect on May 25, 2019. See 
Compiler’s Notes. 

Acts 2021, ch. 65, § 3. July 1, 2021. 


39-17-505. Possession of gambling device or record — Forfeiture. 


(a)(1) A person commits an offense who knowingly owns, manufactures, 
possesses, buys, sells, rents, leases, stores, repairs, transports, prints, or 


makes any gambling device or record. 


(2) It is not an offense for a person to own or possess in this state a lottery 
ticket originating from a state in which a lottery is lawful, if the ticket is not 
owned or possessed for the purpose of resale. 

(3) It is not an offense for a person to knowingly own, manufacture, 
possess, buy, sell, rent, lease, store, repair, transport, print or make any 
gambling device or record if the device or record is owned, manufactured, 
possessed, bought, sold, rented, leased, stored, repaired, transported, 
printed or made pursuant to title 4, chapter 51, part 1 and part 6 of this 


chapter. 
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(4) It is not an offense for a person to knowingly own, manufacture, 
possess, buy, sell, rent, lease, store, repair, transport, print or make any 
gambling device or record if the device or record is for the purpose of 
conducting an annual event pursuant to title 3, chapter 17, and part 6 of this 
chapter. 

(5)(A) It shall not be an offense for a manufacturer of gambling devices to 

knowingly own, manufacture, assemble, design, possess, buy, sell, rent, 

lease, store, repair, transport, print or make any gambling device or record 
solely intended for gambling outside of this state and in compliance with 
the laws of the United States. The requirement that the manufacturing, 
selling or leasing of gambling devices be intended solely for gambling 
outside of the state shall not restrict uses of the gambling devices by the 
manufacturer that are ancillary or accessorial to the manufacturing, 
selling or leasing process or business, including, but not limited to, using 
the gambling devices for research and development, employee training, 
compliance program initiatives, testing and quality assurance processes, 
showroom display, leasing or purchasing or selling of gambling devices or 
parts or equipment, storage or warehousing of gambling devices or parts 
or equipment, maintenance or refurbishing of gambling devices or parts or 
equipment, and safekeeping of gambling devices or parts or equipment for 
future litigation. Also considered ancillary or accessorial to the manufac- 
turing, selling or leasing process or business shall be the use or operation 
of computers, computer servers, and similar electronic devices, hardware 
and software, and all gambling records, data or information owned, 
maintained or stored thereupon, or produced, generated, created, printed, 
transported or transmitted therefrom, whether paper, electronic or other- 
wise, in conjunction with legal gambling and in compliance with the laws 
of the United States. Ancillary or accessorial uses shall not include use of 
the gambling devices or records that would allow persons physically 
present in this state to place gambling bets. This subdivision (a)(5) shall 
not apply unless the manufacturer meets or exceeds federal government 
requirements pursuant to 15 U.S.C. § 1171 et seq., and any regulations 
promulgated pursuant to 15 U.S.C. § 1171 et seq., and provides the 

secretary of state with a copy of the request for registration pursuant to 15 

U.S.C. § 11738, together with copies of each gambling license or permit 

issued by any regulatory authority, including but not limited to any state, 

country, federally recognized tribe or United States territory, and pays a 

ten-thousand-dollar fee prior to January 1 of that year. Additionally, the 

manufacturer shall provide the secretary of state with proof of annual 
registration under 15 U.S.C. § 1173 with the office of the United States 
attorney general within thirty (30) days of the receipt thereof. 

(B) The fee imposed by subdivision (a)(5)(A) shall not apply to nonprofit 
corporations licensed by the department of mental health and substance 
abuse services and certified by the department of human services to 
provide vocational rehabilitation job training programs that otherwise 
qualify for the exemption under subdivision (a)(5)(A). 

(6)(A) It is not an offense for a person to own, possess, buy, or sell an 

antique coin machine if: 


39-17-902 CRIMINAL OFFENSES 148 


(i) The antique coin machine is not used for gambling purposes; and 
(ii) Members of the public are not permitted to operate any antique 
coin machine that is displayed in public. 

(B) A person selling an antique coin machine shall indicate to all 
prospective buyers that the antique coin machine is not to be used for 
gambling purposes. 

(b)(1) Any gambling device or record is contraband and shall be subject to 
seizure, confiscation and forfeiture in accordance with the forfeiture provi- 
sions, compiled in chapter 11, part 7 of this title. 

(2) After a gambling device or record has been forfeited to the state 
pursuant to chapter 11, part 7 of this title, the court hearing the criminal 
charges resulting in the forfeiture shall order the destruction of the device or 
record. If the district attorney general or law enforcement agency does not 
believe that a gambling device or record should be destroyed in a particular 
case, the district attorney general shall petition the court for an alternate 
disposition of the record or device. If the court finds that the proposed 
alternate disposition reasonably ensures that the device will not be used in 
an unlawful manner in this state, the court may grant the petition and order 
the disposition of the device or record in accordance with the petition. 

(c) Possession of a gambling device or record is a Class B misdemeanor. 


History. Amendments. 

Acts 1989, ch. 591, § 1; 1993, ch. 265, § 1; The 2021 amendment added (a)(6). 
1994, ch. 856, § 1; 2003, ch. 297, § 5; 2004, ch. 
476, § 4; 2009, ch. 267, § 2; 2011, ch. 459,§ 1; Effective Dates. 
2012, ch. 575, § 1; 2012, ch. 840, § 1; 2021, ch. Acts 2021, ch. 65, § 3. July 1, 2021. 
65, § 2. 


PART 9 
OBSCENITY 


39-17-902. Producing, importing, preparing, distributing, processing 
or appearing in obscene material or exhibition — Dis- 
tribution to or employment of minors. 


NOTES TO DECISIONS 


3. Police Report. part of the complaint for purposes of the motion 

Plaintiff attached to his complaint as an to dismiss. Pagliara v. Moses, 605 S.W.3d 619, 
exhibit the police report concerning the inves- 2020 Tenn. App. LEXIS 71 (Tenn. Ct. App. Feb. 
tigation pursuant to the statute, and the trial 20, 2020), appeal denied, — S.W.3d —, 2020 


court did not err by considering the referencein Tenn. LEXIS 331 (Tenn. June 6, 2020). 
the report to the statute, as the report was a 


39-17-910. Unlawful possession, sale, distribution, or transportation 
of child-like sex doll. 


(a) It is an offense for a person to knowingly possess a child-like sex doll. 


(b) It is an offense for a person to knowingly sell or distribute a child-like sex 
doll. 
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(c) It is an offense for a person to knowingly transport a child-like sex doll 
into this state or within this state with the intent to sell or distribute the 
child-like sex doll. 

(d) As used in this section, “child-like sex doll” means an obscene anatomi- 
cally correct doll, mannequin, or robot that is intended for sexual stimulation 
or gratification and that has the features of, or has features that resemble 
those of, a minor. 

(e) A violation of subsection (a) is a Class A misdemeanor. 

(f) A violation of subsection (b) or (c) is a Class E felony, and in addition, 
notwithstanding § 40-35-111, a violator shall be fined an amount not less than 
ten thousand dollars ($10,000) nor more than fifty thousand dollars ($50,000). 
Any fine must be paid to the clerk of the court imposing the sentence, who shall 
transfer it to the state treasurer, who shall credit the fine to the general fund. 
All fines so credited to the general fund pursuant to this subsection (f) are 
subject to appropriation by the general assembly for the exclusive purposes of 
funding child advocacy centers, court-appointed special advocates, and sexual 
assault centers. 


History. 
Acts 2019, ch. 360, § 1. 


Effective Dates. 
Acts 2019, ch. 360, § 2. July 1, 2019. 


Cross-References. 

Penalty for Class A misdemeanor, § 40-35- 
it, 

Penalty for Class E felony, § 40-35-111. 


Compiler’s Notes. 

Acts 2019, ch. 360, 2 provided that the act, 
which added this section, shall apply to viola- 
tions occurring on or after July 1, 2019. 


39-17-911. Sale, loan or exhibition of material to minors. 


NOTES TO DECISIONS 


2. Sufficiency of Evidence. 

Evidence was sufficient to sustain defen- 
dant’s conviction for exhibiting obscene mate- 
rial to a minor because the proof fully sup- 
ported the jury’s finding that defendant knew 
the victim was a minor at the time he sent nude 


photographs; defendant never confirmed that 
the victim was at least eighteen years old 
before sending the pictures. State v. Foster, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 222 
(Tenn. Crim. App. Apr. 9, 2019). 


PART 10 
SEXUAL EXPLOITATION OF CHILDREN 


39-17-1002. Part definitions. 


The following definitions apply in this part, unless the context otherwise 


requires: 


(1) “Community” means the judicial district, as defined by § 16-2-506, in 
which a violation is alleged to have occurred; 


(2) “Material” means: 


(A) Any picture, drawing, photograph, undeveloped film or film nega- 
tive, motion picture film, videocassette tape or other pictorial representa- 


tion; 


(B) Any statue, figure, theatrical production or electrical reproduction; 
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(C) Any image stored on a computer hard drive, a computer disk of any 
type, or any other medium designed to store information for later 


retrieval; 


(D) Any image transmitted to a computer or other electronic media or 
video screen, by telephone line, cable, satellite transmission, or other 
method that is capable of further transmission, manipulation, storage or 
accessing, even if not stored or saved at the time of transmission; or 

(E) Any computer image, or computer-generated image, whether made 
or produced by electronic, mechanical, or other means; 

(3) “Minor” means any person who has not reached eighteen (18) years of 


age, 


(4) “Patently offensive” means that which goes substantially beyond 
customary limits of candor in describing or representing such matters; 

(5) “Performance” means any play, motion picture, photograph, dance, or 
other visual representation that can be exhibited before an audience of one 


(1) or more persons; 


(6) “Promote” means to finance, produce, direct, manufacture, issue, 
publish, exhibit or advertise, or to offer or agree to do those things; 
(7) “Prurient interest” means a shameful or morbid interest in sex; and 
(8) “Sexual activity” means any of the following acts: 
(A) Vaginal, anal or oral intercourse, whether done with another person 


or an animal; 


(B) Masturbation, whether done alone or with another human or an 


animal; 


(C) Patently offensive, as determined by contemporary community 


standards, physical contact with or touching of a person’s clothed or 
unclothed genitals, pubic area, buttocks or breasts in an act of apparent 
sexual stimulation or sexual abuse; 

(D) Sadomasochistic abuse, including flagellation, torture, physical 
restraint, domination or subordination by or upon a person for the purpose 


of sexual gratification of any person; 

(EK) The insertion of any part of a person’s body or of any object into 
another person’s anus or vagina, except when done as part of a recognized 
medical procedure by a licensed professional; 

(F) Patently offensive, as determined by contemporary community 
standards, conduct, representations, depictions or descriptions of excre- 


tory functions; or 


(G) Exhibition of the breast, genitals, buttocks, anus, or pubic or rectal 
area of any minor that can be reasonably construed as being for the 
purpose of the sexual arousal or gratification of the defendant or another. 


History. 

Acts 1990, ch. 1092, § 7; 1995, ch. 216, § 1; 
1999, ch. 348, §§ 1-4; 2001, ch. 147, § 1; 2005, 
ch. 496, § 1; 2017, ch. 249, § 1; 2021, ch. 371, 
th 


Compiler’s Notes. 

Acts 2021, ch. 371, § 2 provided that the act, 
which amended this section, applies to prohib- 
ited conduct occurring on or after May 11, 2021. 


Amendments. 

The 2021 amendment, in the definition of 
“sexual activity”, rewrote (G) which read: “Las- 
civious exhibition of the female breast or the 
genitals, buttocks, anus or pubic or rectal area 
of any person.” 


Effective Dates. 
Acts 2021, ch. 371, § 2. May 11, 2021. 
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Law Reviews. 
Clear Error or De Novo - State v. Whited: Did 
the Court Inadvertently Introduce a New Ap- 
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pellate Standard of Review in Tennessee in Its 
Opinion in a Child Pornography Case?, 48 U. 
Mem. L. Rev. 719 (2017). 


NOTES TO DECISIONS | 


2. Sexual Activity. 

Evidence was insufficient to support defen- 
dant’s conviction of attempted especially aggra- 
vated sexual exploitation of a minor because 
the evidence showed at most that when he hid 
a video camera in the minor victim’s bedroom 
aimed to record the area where she normally 
_ changed clothes, defendant intended to produce 
material that would include images of the vic- 
tim engaged in everyday activities ordinarily 
performed in the nude, which were deemed 
insufficient in the Whited case to constitute a 
“lascivious exhibition.” State v. Hall, — S.W.3d 
—, 2019 Tenn. LEXIS 5 (Tenn. Jan. 7, 2019). 

In advising defendant about a guilty plea to 
especially aggravated sexual exploitation of a 
minor, trial counsel was not ineffective because, 
based on counsel’s understanding of the case 
law, he determined that the videos orchestrated 
and produced by defendant were likely to be 
found to be lascivious; and, following a review 
of some of the videos, the appellate court agreed 
with the post-conviction court that counsel’s 


assessment of the State’s case was reasonable. 
Jones v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 478 (Tenn. Crim. App. July 14, 
2020). 

Evidence was sufficient to convict defendant 
of solicitation of a minor because, given defen- 
dant’s direct request for a photograph of the 
victim’s breasts, and the victim’s role in the 
photography, the evidence showed that defen- 
dant attempted to induce the victim to produce 
a lascivious exhibition of her breasts. State v. 
Mason, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 582 (Tenn. Crim. App. Aug. 25, 2020). 

Evidence was sufficient to convict defendant 
of especially aggravated sexual exploitation of a 
minor because the image sent by the victim to 
defendant was a close-up photograph of the 
nine-year-old victim’s privates; the victim was 
coached to take the photograph by defendant; 
and the photograph was overtly sexual. State v. 
Holbrooks, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 674 (Tenn. Crim. App. Oct. 14, 2020). 


39-17-1003. Offense of sexual exploitation of a minor. 


NOTES TO DECISIONS 


ANALYSIS 


Z: Evidence Sufficient. 
B, Relevant Evidence. 


2. Evidence Sufficient. 

Defendant was properly convicted of sexual 
exploitation of a minor and aggravated sexual 
exploitation of a minor because, inter alia, he 
admitted to having child pornography on his 
phone, many of the children depicted in the 
3000 images and 23 videos were infants and 
toddlers and the trial court properly considered 
the evidence and statutory factors. State v. 
Norton, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 149 (Tenn. Crim. App. Mar. 8, 2019). 

Evidence was insufficient to sustain defen- 
dant’s conviction for attempted sexual exploita- 
tion of a minor because the mere fact that 
defendant previously took a photograph that 
was awfully close to the victim’s private parts 
was not enough to say that such a photograph 


would have been lascivious exhibition of the 
victim’s genitals and defendant’s using food 
items to lure the victim into engaging in sexual 
activity did not constitute a substantial step 
toward sexual exploitation because defendant’s 
entire course of action did not corroborate the 
intent to commit such an offense. State v. Glatz, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 119 
(Tenn. Crim. App. Feb. 21, 2020). 


5. Relevant Evidence. 

Trial court properly admitted testimony of 
defendant’s internet search history because the 
search terms, “young amateur sex” and “nude 
teen sex,” were suggestive of someone inter- 
ested in finding sexually explicit images of 
minors, was relevant and probative to the issue 
of defendant’s intent and knowledge, and was 
not outweighed by the danger of unfair preju- 
dice. State v. Norton, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 149 (Tenn. Crim. App. Mar. 
8, 2019). 
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39-17-1004. Offense of aggravated sexual exploitation of a minor. 


NOTES TO DECISIONS 


ANALYSIS 


i Sufficiency of Evidence. 
at Relevant Evidence. 


1. Sufficiency of Evidence. 

Defendant was properly convicted of sexual 
exploitation of a minor and aggravated sexual 
exploitation of a minor because, inter alia, he 
admitted to having child pornography on his 
phone, many of the children depicted in the 
3000 images and 23 videos were infants and 
toddlers and the trial court properly considered 
the evidence and statutory factors. State v. 
Norton, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 149 (Tenn. Crim. App. Mar. 8, 2019). 


3. Relevant Evidence. 

Trial court properly admitted testimony of 
defendant’s internet search history because the 
search terms, “young amateur sex” and “nude 
teen sex,” were suggestive of someone inter- 
ested in finding sexually explicit images of 
minors, was relevant and probative to the issue 
of defendant’s intent and knowledge, and was 
not outweighed by the danger of unfair preju- 
dice. State v. Norton, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 149 (Tenn. Crim. App. Mar. 
8, 2019). 


39-17-1005. Offense of especially aggravated sexual exploitation of a 


minor. 


Law Reviews. 
Clear Error or De Novo - State v. Whited: Did 
the Court Inadvertently Introduce a New Ap- 


pellate Standard of Review in Tennessee in Its 
Opinion in a Child Pornography Case?, 48 U. 
Mem. L. Rev. 719 (2017). 


NOTES TO DECISIONS 


3. Evidence. 

Each of defendant’s convictions of especially 
aggravated sexual exploitation of a minor was 
based on forty photographs depicting the victim 
engaged in digital-vaginal penetration, penile- 
vaginal penetration, oral sex/fellatio, and other 
sexually explicit photographs of the victim. 
Although the photographs did not show defen- 
dant’s face, there were other identifiable char- 
acteristics of defendant including his wedding 
ring, fingers, distinctive moles on his penis, a 
watch, pajamas and a bedspread and mini- 
fridge from defendant’s bedroom. State v. 
Smith, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 645 (Tenn. Crim. App. Aug. 22, 2018), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
59 (Tenn. Jan. 17, 2019). 

Evidence was insufficient to support defen- 
dant’s conviction of attempted especially aggra- 
vated sexual exploitation of a minor because 
the evidence showed at most that when he hid 
a video camera in the minor victim’s bedroom 
aimed to record the area where she normally 
changed clothes, defendant intended to produce 
material that would include images of the vic- 
tim engaged in everyday activities ordinarily 
performed in the nude, which were deemed 
insufficient in the Whited case to constitute a 
“lascivious exhibition.” State v. Hall, — S.W.3d 
—, 2019 Tenn. LEXIS 5 (Tenn. Jan. 7, 2019). 


In advising defendant about a guilty plea to 
especially aggravated sexual exploitation of a 
minor, trial counsel was not ineffective because, 
based on counsel’s understanding of the case 
law, he determined that the videos orchestrated 
and produced by defendant were likely to be 
found to be lascivious; and, following a review 
of some of the videos, the appellate court agreed 
with the post-conviction court that counsel’s 
assessment of the State’s case was reasonable. 
Jones v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 478 (Tenn. Crim. App. July 14, 
2020). 

Evidence was sufficient to convict defendant 
of solicitation of a minor because, given defen- 
dant’s direct request for a photograph of the 
victim’s breasts, and the victim’s role in the 
photography, the evidence showed that defen- 
dant attempted to induce the victim to produce 
a lascivious exhibition of her breasts. State v. 
Mason, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 582 (Tenn. Crim. App. Aug. 25, 2020). 

Evidence was sufficient to convict defendant 
of especially aggravated sexual exploitation of a 
minor because the image sent by the victim to 
defendant was a close-up photograph of the 
nine-year-old victim’s privates; the victim was 
coached to take the photograph by defendant; 
and the photograph was overtly sexual. State v. 
Holbrooks, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 674 (Tenn. Crim. App. Oct. 14, 2020). 
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39-17-1007. Issuance of process. 


NOTES TO DECISIONS 


3. Construction. T.C.A. § 39-17-1007 does not require search 
“Process” referred to in T.C.A. § 39-17-1007 warrants to be applied for by the office of the 
does not include search warrants. To the extent district attorney general. State v. Miller, 575 


that State v. Davis, 2004 Tenn. Crim. App.  §.W.3d 807, 2019 Tenn. LEXIS 216 (Tenn. May 
LEXIS 941 and State v. Doria, 2016 Tenn. 992, 9019). 


Crim. App. LEXIS 307, hold otherwise, they are 
overruled. State v. Miller, 575 S.W.3d 807, 2019 
Tenn. LEXIS 216 (Tenn. May 22, 2019). 


PART 138 
WEAPONS 


39-17-1301. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Adjudication as a mental defective or adjudicated as a mental 
defective” means: 

(A) Adetermination by a court in this state that a person, as a result of 
marked subnormal intelligence, mental illness, incompetency, condition or 
disease: 

(i) Is a danger to such person or to others; or 
(ii) Lacks the ability to contract or manage such person’s own affairs 
due to mental defect; 

(B) A finding of insanity by a court in a criminal proceeding; or 

(C) A finding that a person is incompetent to stand trial or is found not 
guilty by reason of insanity pursuant to Article 50a and 76b of the Uniform 
Code of Military Justice (10 U.S.C. §§ 850a and 876b respectively); 

(2) “Club” means any instrument that is specially designed, made or 
adapted for the purpose of inflicting serious bodily injury or death by 
striking a person with the instrument; 

(3) “Crime of violence” includes any degree of murder, voluntary man- 
slaughter, aggravated rape, rape, rape of a child, aggravated rape of a child, 
aggravated sexual battery, especially aggravated robbery, aggravated rob- 
bery, burglary, aggravated burglary, especially aggravated burglary, aggra- 
vated assault, kidnapping, aggravated kidnapping, especially aggravated 
kidnapping, carjacking, trafficking for commercial sex act, especially aggra- 
vated sexual exploitation, felony child abuse, and aggravated child abuse; 

(4)(A) “Explosive weapon” means any explosive, incendiary or poisonous 

gas: 

(i) Bomb; 

(ii) Grenade; 

(iii) Rocket; 

(iv) Mine; or 

(v) Shell, missile or projectile that is designed, made or adapted for 
the purpose of inflicting serious bodily injury, death or substantial 
property damage; 
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(B) “Explosive weapon” also means: 

(i) Any breakable container which contains a flammable liquid with a 
flashpoint of one hundred fifty degrees Fahrenheit (150° F) or less and 
has a wick or similar device capable of being ignited, other than a device 
which is commercially manufactured primarily for purposes of illumi- 
nation; or 

(ii) Any sealed device containing dry ice or other chemically reactive 
substances for the purposes of causing an explosion by a chemical 
reaction; 

(5) “Hoax device” means any device that reasonably appears to be or is 
purported to be an explosive or incendiary device and is intended to cause 
alarm or reaction of any type by an official of a public safety agency or a 
volunteer agency organized to deal with emergencies; 

(6) “Immediate vicinity” refers to the area within the person’s immediate 
control within which the person has ready access to the ammunition; 

(7) “Judicial commitment to a mental institution” means a judicially 
ordered involuntary admission to a private or state hospital or treatment 
resource in proceedings conducted pursuant to title 33, chapter 6 or 7; 

(8) “Knife” means any bladed hand instrument that is capable of inflicting 
serious bodily injury or death by cutting or stabbing a person with the 
instrument; 

(9) “Knuckles” means any instrument that consists of finger rings or 
guards made of a hard substance and that is designed, made or adapted for 
the purpose of inflicting serious bodily injury or death by striking a person 
with a fist enclosed in the knuckles; 

(10) “Machine gun” means any firearm that is capable of shooting more 
than two (2) shots automatically, without manual reloading, by a single 
function of the trigger; 

(11) “Mental institution” means a mental health facility, mental hospital, 
sanitarium, psychiatric facility and any other facility that provides diagno- 
ses by a licensed professional of an intellectual disability or mental illness, 
including, but not limited to, a psychiatric ward in a general hospital; 

(12) “Restricted firearm ammunition” means any cartridge containing a 
bullet coated with a plastic substance with other than a lead or lead alloy 
core or a jacketed bullet with other than a lead or lead alloy core or a 
cartridge of which the bullet itself is wholly composed of a metal or metal 
alloy other than lead. “Restricted firearm ammunition” does not include 
shotgun shells or solid plastic bullets; 

(13) “Rifle” means any firearm designed, made or adapted to be fired from 
the shoulder and to use the energy of the explosive in a fixed metallic 
cartridge to fire a projectile through a rifled bore by a single function of the 
trigger; 

(14) “Short barrel” means a barrel length of less than sixteen inches (16”) 
for a rifle and eighteen inches (18”) for a shotgun, or an overall firearm 
length of less than twenty-six inches (26”); 

(15) “Shotgun” means any firearm designed, made or adapted to be fired 
from the shoulder and to use the energy of the explosive in a fixed shotgun 
shell to fire through a smooth-bore barrel either a number of ball shot or a 
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single projectile by a single function of the trigger; 
(16) “Switchblade knife” means any knife that has a blade which opens 


automatically by: 


(A) Hand pressure applied to a button or other device in the handle; or 
(B) Operation of gravity or inertia; and 
(17) “Unloaded” means the rifle, shotgun or handgun does not have 
ammunition in the chamber, cylinder, clip or magazine, and no clip or 
magazine is in the immediate vicinity of the weapon. 


History. 

Acts 1989, ch. 591, § 1; 1990, ch. 1029, § 1; 
2001, ch. 375, §§ 1, 2; 2009, ch. 578, § 8; 2010, 
eh734;§ 1; 2017, ch: 339,§ 2°2018, ch. 903, 
Se eee yeh 4435$) 1s 


Amendments. 
The 2021 amendment deleted “especially” 


preceding “aggravated rape of a child” in the 
definition of “crime of violence”. 


Effective Dates. 
Acts 2021, ch. 443, § 2. May 13, 2021. 


NOTES TO DECISIONS 


1. Prior Offense. 

Evidence was sufficient to support defen- 
dant’s conviction for possession of a firearm by 
a convicted violent felon because he unlawfully 
possessed a firearm during the incident that 
formed the basis for the convictions; any in- 
quiry into the underlying facts of the prior 
offense was not relevant because defendant 
acknowledged his prior attempted aggravated 
kidnapping conviction, and a copy of the judg- 
ment was received as an exhibit. State v. 
Tweedy, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 443 (Tenn. Crim. App. July 23, 2019). 

Trial court properly determined that aggra- 
vated assault accomplished by reckless conduct 


39-17-1302. Prohibited weapons. 


Attorney General Opinions. 

T.C.A.§ 39-17-1311(a) prohibits possession of 
those weapons listed in T.C.A. § 39-17-1302(a) 
and prohibits possession of other types of weap- 
ons on recreational property owned or operated 
by state, county, or municipal governments at 
any time the person’s conduct does not strictly 
conform to the requirements of T.C.A. § 39-17- 
1311(b)(1). T.C.A. § 39-11-1311(b)(1)(H) autho- 
rizes holders of valid handgun carry permits to 
possess a handgun in the places specifically 
identified in the subsection. The statute is 
silent regarding the possession of rifles or shot- 
guns in those places. Thus, T.C.A. § 39-17- 
1311(b)(1)(H) permits the holder of a valid 
handgun carry permit to possess only hand- 
guns in the areas, places, and facilities that are 
specifically described therein. Under T.C.A. 
§ 39-17-1311(b)(1)(J), civilians with or without 
a valid handgun carry permit may possess 
handguns, rifles, and shotguns on the grounds 


was a crime of violence, admitted a recording of 
defendant’s 9-1-1 call, and his previous man- 
slaughter conviction after he shot at a vehicle 
that was occupied by three people because the 
9-1-1 recording was relevant to show how the 
case originated, the officers discovered that 
defendant possessed a .45-caliber handgun and 
that he was a convicted felon during their 
investigation of the call, the trial court provided 
proper curative instructions to the jury regard- 
ing defendant’s previous conviction. State v. 
Brown, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 345 (Tenn. Crim. App. May 15, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
511 (Tenn. Sept. 16, 2020). 


of a public park, playground, civic center, or 
other building facility, area or property owned, 
used, or operated by any state, county, or mu- 
nicipal government for recreational purposes, 
but only while the civilian is engaged in one of 
the specific activities set forth in that subsec- 
tion and only as long as the civilian’s conduct 
strictly conforms to the statutorily circum- 
scribed activity. In enacting T.C.A. §§ 39-17- 
1311 and 39-17-1314, the legislature has pre- 
empted the entire field of regulation of the 
possession and use of firearms, including the 
possession and use of firearms in public parks, 
playgrounds, civic centers, buildings, facilities, 
areas, and other facilities and property owned 
by any state, county, or municipal government, 
or instrumentality thereof for recreational pur- 
poses. Thus, counties and municipalities may 
not prohibit or otherwise regulate possession or 
use of firearms in or on those properties in any 
manner that conflicts with state law. OAG 
18-04, 2018 Tenn. AG LEXIS 4 (1/31/2018). 
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NOTES TO DECISIONS 


2. Defense. 

Evidence was sufficient to support defen- 
dant’s conviction for possession of a firearm 
with the intent to go armed during the commis- 
sion of a dangerous felony because a trooper 
recovered a firearm and a baggy containing 
marijuana and pills from defendant’s person 


tion (c) applied, it operated as an affirmative 
defense, and because defendant did not plead 
that section prior to trial, it would be waived. 
State v. Barnett, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 142 (Tenn. Crim. App. Mar. 6, 
2019), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 352 (Tenn. July 18, 2019). 


during a search of his vehicle; even if subsec- 


39-17-1305. Prohibited firearm registries. 


(a) As used in this section, “registry” means a record of the possession or 
ownership by individuals or non-governmental entities of a firearm or firearm 
accessory, which includes, but is not limited to, the serial number, make, 
model, purchase date, or purchase location of the firearm or firearm accessory 
or the names, social security numbers, or personal addresses of the individuals 
or non-governmental entities. 

(b) A state or local government entity, official, employee, or agent shall not 
knowingly create or maintain any firearm registry with the intent to record the 
possession or ownership of a firearm or firearm accessory by individuals or 
non-governmental entities. 

(c) A violation of subsection (b) is a Class E felony. 

(d)(1) A firearm registry under this section does not include: 

(A) Atemporary log or record maintained by a state or private entity for 
the purpose of temporary storage of firearms; 

(B) Areceipt or record generated while the firearm is in possession of a 
state or private entity pursuant to the normal operations of that entity 
unless prohibited by state law; 

(C) Arecord of persons assigned firearms that are purchased, owned, or 
authorized for carry in the course of employment by a state or local law 
enforcement agency; 

(D) A record maintained in connection with a criminal, civil, or admin- 
istrative court case; 

(EK) Arecord created or received by the department of correction for the 
following purposes: 

(i) Incident reporting or disciplining inmates, relative to the posses- 
sion or introduction of a contraband firearm into a penal institution; or 
(ii) Incident reporting, issuing parole revocation warrants, or giving 

notice to the sentencing court relative to the unlawful possession of a 

weapon by a parolee or a felon probationer; or 

(F) A record created, received, or maintained by the Tennessee peace 
officer standards and training commission, the Jerry F. Agee Tennessee 
law enforcement training academy, or a law enforcement agency pursuant 
to § 39-17-1309(e)(11)(B), § 39-17-1315, § 38-8-116, § 38-8-123, or § 49- 
6-816(f)(1) and (i). 

(2) Firearm information contained in documents pursuant to subdivision 

(d)(1) must be redacted by the record holder prior to any release under 

§ 10-7-503. 

(e) A violation of subsection (b) may result in a civil action under § 39-17- 
1314(g)-(i). 





157 OFFENSES AGAINST PUBLIC HEALTH, SAFETY, WELFARE 39-17-1306 


(f) A violation of subsection (b) by a state or local entity shall result in loss 
of funding from the state for the following fiscal year and any subsequent fiscal 
year during which the violation occurs. 


History. is known and may be cited as the “Second 
Acts 2021, ch. 554, § 2. Amendment Privacy and Protection Act of 
202 10" 


Code Commission Notes. Acts 2021, ch. 554, 
§ 2 enacted a new section numbered as § 39- Effective Dates. 
17-1367, however, the section was redesignated Acts 2021, ch. 554, § 8. July 1, 2021. 
as § 39-17-1305. 
Cross-References. 


Compiler’s Notes. Sak pip aire bree tbe 
Acts 2021, ch. 554, § 1 provided that the act enaiinde, Ulass iizelony.e 


39-17-1306. Carrying weapons during judicial proceedings. 


(a) No person shall intentionally, knowingly, or recklessly carry on or about 
the person while inside any building in which judicial proceedings are in 
progress any weapon prohibited by § 39-17-1302(a), for the purpose of going 
armed; provided, that if the weapon carried is a firearm, the person is in 
violation of this section regardless of whether the weapon is carried for the 
purpose of going armed. 

(b) Any person violating subsection (a) commits a Class E felony. 

(c) Subsection (a) shall not apply to any person who: 

(1) Is in the actual discharge of official duties as a law enforcement officer, 
or is employed in the army, air force, navy, coast guard or marine service of 
the United States or any member of the Tennessee national guard in the line 
of duty and pursuant to military regulations, or is in the actual discharge of 
official duties as a guard employed by a penal institution, or as a bailiff, 
marshal or other court officer who has responsibility for protecting persons 
or property or providing security; 

(2) Has been directed by a court to bring the firearm for purposes of 
providing evidence; 

(3) Is in the actual discharge of official duties as a judge, and: 

(A) Is authorized to carry a handgun pursuant to § 39-17-1351; 

(B) Keeps the handgun concealed at all times when in the discharge of 
such duties; and 

(C) Is vested with judicial powers under § 16-1-101; 

(4) Is in the actual discharge of official duties as an elected official of any 
county or municipality, and: 

(A) Is authorized to carry a handgun pursuant to § 39-17-1351; and 
(B) Is not in the room in which judicial proceedings are in progress; or 

(5) Is in the actual discharge of official duties as the county attorney of 
any county in this state, and: 

(A) Is authorized to carry a handgun pursuant to § 39-17-1351; and 
(B) Is not in the room in which judicial proceedings are in progress. 


History. Amendments. 

Acts 1989, ch. 591, § 1; 1990, ch. 1029, § 5; The 2020 amendment, redesignated former 
2000, ch. 988, § 2; 2011, ch. 469, § 1; 2014, ch. (c)(4)(A) as the present introductory language 
663, § 1; 2017, ch. 467, § 5; 2018, ch. 880,§ 1; of (c)(4) and substituted “an elected official of 
2020, ch. 681, §§ 1, 2. any county or municipality,” for “a county com- 
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missioner”; redesignated former (c)(4)(A)(i) as 
present (c)(4)(A); redesignated former 
(c)(4)(A)Gi) as present (c)(4)(B) and deleted “Is 
in a building in which county commission meet- 
ings are held, but” from the beginning; deleted 
former (c)(4)(B) which read: “As used in this 
subdivision (c)(4), ‘county commissioner’ means 
a member of a local legislative body known.as a 
board of county commissioners and does not 
include a member of the legislative body of a 
metropolitan government.”; and added (c)(5). 


Effective Dates. 
Acts 2020, ch. 681, § 3. July 1, 2020. 


Attorney General Opinions. 

The statutory prohibition against carrying a 
handgun “inside any building in which judicial 
proceedings are in progress” would not apply 
during a time when no judicial proceedings are 
being carried out in the building. Whether it is 
an offense for a person who has a handgun 
permit to carry a handgun in a building in 
which judicial proceedings are in progress if 
that person has no notice that judicial proceed- 
ings are taking place in the building depends on 
the specific facts and circumstances in each 
case because an offense occurs only if the per- 
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son carrying a handgun in a building in which 
judicial proceedings are in progress acts “inten- 
tionally, knowingly or recklessly.” If a building 
is a gun-free zone because “judicial proceedings 
are in progress,” employees or government offi- 
cials who work in or are assigned to the build- 
ing and who are eligible to carry a handgun 
may be subject to criminal prosecution if they 
possess the firearm in the building at the time 
that judicial proceedings are in progress unless 
they come squarely within one of the statutory 
exceptions. OAG 19-07, 2019 Tenn. AG LEXIS 
10 (6/18/2019). 

The phrase “judicial proceedings are in prog- 
ress” refers broadly to any court proceeding 
that is currently underway or being carried out. 
Depending on the specific facts and circum- 
stances in any given case, “judicial proceed- 
ings” are not limited to formal courtroom pro- 
ceedings but may include proceedings that are 
carried out in a judge’s chambers or elsewhere 
in a building, whether in person with litigants 
or attorneys or by conference call or other 
electronic means. T.C.A § 39-17-1306 does not 
contain a notice-posting requirement to indi- 
cate to the public that firearms are or may be 
prohibited during specific times. OAG 19-07, 
2019 Tenn. AG LEXIS 10 (6/18/2019). 


39-17-1307. Unlawful carrying or possession of a weapon. 


(a)(1) A person commits an offense who carries, with the intent to go armed, 


a firearm or a club. 


(2)(A) The first violation of subdivision (a)(1) is a Class C misdemeanor, 
and, in addition to possible imprisonment as provided by law, may be 
punished by a fine not to exceed five hundred dollars ($500). 

(B) A second or subsequent violation of subdivision (a)(1) is a Class B 


misdemeanor. 


(C) A violation of subdivision (a)(1) is a Class A misdemeanor if the 
person’s carrying of a handgun occurred at a place open to the public 
where one (1) or more persons were present. 

(b)(1) A person commits an offense who unlawfully possesses a firearm, as 


defined in § 39-11-106, and: 


(A) Has been convicted of a felony crime of violence, an attempt to 
commit a felony crime of violence, or a felony involving use of a deadly 


weapon; or 


(B) Has been convicted of a felony drug offense. 
(2) An offense under subdivision (b)(1)(A) is a Class B felony. 
(3) An offense under subdivision (b)(1)(B) is a Class C felony. 
(c)(1) A person commits an offense who possesses a handgun and has been 


convicted of a felony unless: 


(A) The person has been pardoned for the offense; 

(B) The felony conviction has been expunged; or 

(C) The person’s civil rights have been restored pursuant to title 40, 
chapter 29, and the restoration order does not specifically prohibit the 


person from possessing firearms. 
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(2) An offense under subdivision (c)(1) is a Class E felony. 

(d)(1) A person commits an offense who possesses a deadly weapon other 
than a firearm with the intent to employ it during the commission of, 
attempt to commit, or escape from a dangerous offense as defined in 
§ 39-17-1324. 

(2) A person commits an offense who possesses any deadly weapon with 
the intent to employ it during the commission of, attempt to commit, or 
escape from any offense not defined as a dangerous offense by § 39-17-1324. 

(3)(A) Except as provided in subdivision (d)(3)(B), a violation of this 

subsection (d) is a Class E felony. 

(B) Aviolation of this subsection (d) is a Class E felony with a maximum 
fine of six thousand dollars ($6,000), if the deadly weapon is a switchblade 
knife. 

(e)(1) It is an exception to the application of subsection (a) that a person is 
carrying or possessing a firearm, loaded firearm, or firearm ammunition in 
a motor vehicle or boat if the person: 

(A) Is not prohibited from possessing or receiving a firearm by 18 U.S.C. 
§ 922(¢) or purchasing a firearm by § 39-17-1316; and 

(B) Is in lawful possession of the motor vehicle or boat. 

(2)(A) As used in this subsection (e): 

(i) “Boat” means any watercraft, other than a seaplane on the water, 
designed and used primarily for navigation or transportation on the 
water; and 

(ii) “Motor vehicle” has the same meaning as defined in § 55-1-103. 
(B) This subsection (e) shall not apply to a motor vehicle or boat that is: 

(1) Owned or leased by a governmental or private entity that has 
adopted a written policy prohibiting firearms, loaded firearms, or 
firearm ammunition not required for employment within the motor 
vehicle or boat; and 

(ii) Provided by such entity to an employee for use during the course 
of employment. 

(f)(1) A person commits an offense who possesses a firearm, as defined in 
§ 39-11-106(a), and: 

(A) Has been convicted of a misdemeanor crime of domestic violence as 
defined in 18 U.S.C. § 921, and is still subject to the disabilities of such a 
conviction; 

(B) Is, at the time of the possession, subject to an order of protection 
that fully complies with 18 U.S.C. § 922(g)(8); or 

(C) Is prohibited from possessing a firearm under any other state or 
federal law. 

(2) If the person is licensed as a federal firearms dealer or a responsible 
party under a federal firearms license, the determination of whether such an 
individual possesses firearms that constitute the business inventory under 
the federal license shall be determined based upon the applicable federal 
statutes or the rules, regulations and official letters, rulings and publications 
of the bureau of alcohol, tobacco, firearms and explosives. 

(3) For purposes of this section, a person does not possess a firearm, 
including, but not limited to, firearms registered under the National Fire- 
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arms Act (26 U.S.C. § 5801 et seq.), if the firearm is in a safe or similar 
container that is securely locked and to which the respondent does not have 
the combination, keys or other means of normal access. 

(4) A violation of subdivision (f)(1) is a Class A misdemeanor and each 
violation constitutes a separate offense. 

(5) If a violation of subdivision (f)(1) also constitutes a violation of 
§ 36-3-625(h) or § 39-13-113(h), the respondent may be charged and con- 
victed under any or all such sections. 
(g) It is an exception to the application of subsection (a) that a person is 

carrying, whether openly or concealed, a handgun and: 

(1)(A) The person is at least twenty-one (21) years of age; or 

(B) The person is at least eighteen (18) years of age and: 

(i) Is an honorably discharged or retired veteran of the United States 
armed forces; 

(ii) Is an honorably discharged member of the army national guard, 
the army reserve, the navy reserve, the marine corps reserve, the air 
national guard, the air force reserve, or the coast guard reserve, who has 
successfully completed a basic training program; or 

(iii) Is a member of the United States armed forces on active duty 
status or is a current member of the army national guard, the army 
reserve, the navy reserve, the marine corps reserve, the air national 
guard, the air force reserve, or the coast guard reserve, who has 
successfully completed a basic training program; 

(2) The person lawfully possesses the handgun; and 

(3) The person is in a place where the person is lawfully present. 
(h)(1) A person commits an offense who carries, with the intent to go armed, 
a firearm and: — 

(A) Has been convicted of stalking as prohibited by § 39-17-315; 

(B) Has been convicted of the offense of driving under the influence of 
an intoxicant in this or any other state two (2) or more times within the 
prior ten (10) years or one (1) time within the prior five (5) years; 

(C) Has been adjudicated as a mental defective, judicially committed to 
or hospitalized in a mental institution pursuant to title 33, or had a court 
appoint a conservator for the person by reason of a mental defect; or 

(D) Is otherwise prohibited from possessing a firearm by 18 U.S.C. 
922(¢) as it existed on January 1, 2021. 

(2) An offense under subdivision (h)(1) is a Class B misdemeanor. 


History. 

Acts 1989, ch. 591, § 1; 1990, ch. 1029, § 6; 
2007, ch. 412, § 1; 2007, ch. 594, § 3; 2008, ch. 
1166, § 1; 2008, ch. 1176, § 1; 2009, ch. 431, 
§ 1; 2009, ch. 455, § 6; 2010, ch. 793, § 1; 2012, 
ch. 726, § 1; 2014, ch. 647, §§ 4, 5; 2014, ch. 
870, § 1; 2017, ch. 202, § 1; 2017, ch. 475, § 1; 
2018, ch. 903, §§ 2, 4; 2021, ch. 108, §§ 1, 13. 


Compiler’s Notes. 

Acts 2021, ch. 108, § 14 provided that the 
act, which amended this section, applies to 
criminal offenses committed on or after July 1, 
2021. 


Amendments. 
The 2021 amendment added (g) and (h). 


Effective Dates. 
Acts 2021, ch. 108, § 14. July 1, 2021. 


Attorney General Opinions. 

Public Chapter 279, which became effective 
May 2, 2019, exempted “antique firearm|[s]” 
from the definition of “firearm” in T.C.A. § 39- 
11-106(a)(11). As a result of the passage of 
Public Chapter 279, the prohibitions in T.C.A. 
§ 39-11-1307 on the possession of firearms and 
handguns by individuals convicted of felonies 





and certain misdemeanors no longer apply to 
antique firearms. OAG 19-19, 2019 Tenn. AG 
LEXIS 56 (10/9/2019). 
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NOTES TO DECISIONS 


ANALYSIS 


ie Evidence Sufficient. 
7.5. Evidence Insufficient. 
8. Jury Instructions. 

9, Sentencing. 

10. Severance. 

11. Evidence. 

12. Bifurcate. 


7. Evidence Sufficient. 

Victim’s testimony that defendant entered 
his residence with a gun and employed the gun 
during the burglary and robbery was sufficient 
to support defendant’s conviction for being a 
felon in possession of a firearm duing the com- 
mission of an aggravated assault. State v. Gray, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 700 
(Tenn. Crim. App. Sept. 14, 2018). 

Evidence was sufficient to support defen- 
dant’s conviction; both victims testified that 
they believed the gun defendant used was real 
and the jury was able to determine their cred- 
ibility at trial. State v. Jenkins, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 856 (Tenn. Crim. 
App. Nov. 20, 2018). 

Proof adduced at trial was sufficient to sus- 
tain appellant’s convictions for first degree pre- 
meditated murder, felony murder, attempted 
especially aggravated robbery, aggravated rob- 
bery, and being a felon in possession of a 
weapon, where multiple witnesses identified 
appellant as the shooter and an autopsy re- 
vealed the victim died as a result of the gunshot 
wound. Regarding the felon in possession of a 
charge, appellant stipulated that at the time of 
the offenses, he had been convicted of five 
felonies involving the use or attempted use of 
violence and knew it was illegal for him to own, 
possess or handle a firearm. State v. Harper, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 80 
(Tenn. Crim. App. Feb. 6, 2019). 

Evidence was sufficient to support defen- 
dant’s convictions of aggravated assault and 
being a felon in possession of a firearm because 
the victim testified that the weapon defendant 
threatened her with was a chrome revolver 
with a brown handle that he kept at her house 
and the state introduced a certified copy of 
defendant’s prior felony drug conviction into 
evidence. State v. Buchanan, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 105 (Tenn. Crim. App. 
Feb. 21, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 182 (Tenn. Apr. 11, 2019). 

Complainant’s testimony that defendant pos- 
sessed an actual handgun with a clip in it was 
sufficient to support defendant’s conviction for 


possession of a firearm by a convicted felon, as 
the complainant was familiar with different 
types of guns and, while her version of the 
event evolved over time, her insistence that 
defendant possessed an actual handgun did 
not. State v. Thomas, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 169 (Tenn. Crim. App. Mar. 
15, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 392 (Tenn. Aug. 14, 2019). 

Sufficient evidence supported defendant’s 
conviction for possession of a gun by a prior 
felon because defendant’s corroborated state- 
ment showed defendant’s actual and construc- 
tive possession of a gun and defendant’s prior 
felony conviction. State v. Reynolds, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 360 (Tenn. 
Crim. App. June 25, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction for possession of a firearm by 
a convicted violent felon because he unlawfully 
possessed a firearm during the incident that 
formed the basis for the convictions; the vic- 
tim’s testimony, credited by the jury, was that 
defendant possessed a gun during the alterca- 
tion in which the victim was injured. State v. 
Tweedy, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 448 (Tenn. Crim. App. July 23, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction for possession of a firearm by 
a convicted violent felon because he unlawfully 
possessed a firearm during the incident that 
formed the basis for the convictions; any in- 
quiry into the underlying facts of the prior 
offense was not relevant because defendant 
acknowledged his prior attempted aggravated 
kidnapping conviction, and a copy of the judg- 
ment was received as an exhibit. State v. 
Tweedy, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 448 (Tenn. Crim. App. July 23, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of possession of a firearm by a 
convicted felon because it was stipulated that 
he had four prior convictions involving the use 
or attempted use of violence and that he had 
been instructed by the criminal court not to 
possess or handle firearms. The evidence was 
sufficient for the jury to find that defendant 
possessed at least one gun during the shooting 
in spite of his felon status. State v. Johnson, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 736 
(Tenn. Crim. App. Nov. 14, 2019), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 168 
(Tenn. Apr. 1, 2020). 

Evidence was sufficient to support defen- 
dant’s conviction of possession of a firearm by a 
person who has been convicted of a felony drug 
offense because it showed that defendant pos- 
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sessed a firearm during the robberies and ho- 
micides and that he had a prior felony convic- 
tion of a drug offense. State v. Mitchell, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 744 
(Tenn. Crim. App. Nov. 19, 2019). 

Evidence that defendant was seen in close 
proximity to the victims moments before he 
entered the back seat of one victim’s car just 
before they were found shot in the cemetery 
and several inmates testified they heard defen- 
dant and/or codefendant admit to murdering 
and robbing the victims after luring them to the 
cemetery was sufficient to support defendant’s 
convictions. State v. Alston, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 296 (Tenn. Crim. App. 
Apr. 24, 2020). 

Evidence that defendant was in the vicinity, 
possessed a handgun, and planned to rob the 
victim and stipulated to having a felony drug 
conviction supported convictions for murder in 
the perpetration of theft and of robbery, crimi- 
nal attempt of especially aggravated robbery, 
and felon in possession of a firearm. State v. 
Olivo, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 349 (Tenn. Crim. App. May 15, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
489 (Tenn. Sept. 21, 2020). 

Evidence was sufficient to convict defendant 
of one count attempted possession of a weapon 
by a convicted felon because defendant mistak- 
enly called a detective and asked him if was 
interested in purchasing a shotgun; the detec- 
tive recognized defendant’s voice and knew that 
he was a convicted felon; the detective went to 
a specified location at a specified time where he 
saw a vehicle that defendant was known to 
drive; when approached and questioned by the 
detective, defendant admitted that the shotgun 
was in the trunk of the vehicle; and, despite the 
testimony of defendant’s girlfriend that the 
shotgun belonged to her, the jury chose to 
determine the facts sufficient to support a con- 
viction for attempt. State v. Moose, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 394 (Tenn. 
Crim. App. June 9, 2020). 

Evidence was sufficient to support defen- 
dant’s convictions of second degree murder and 
unlawful possession of a handgun because the 
surveillance video showed defendant near the 
sidewalk outside the club when he started 
shooting the victim, there were no witnesses 
that testified the victim made any threats, 
verbal or otherwise, toward defendant, and the 
surveillance video did not show the victim in 
the possession of a weapon, and the only 
weapon found near the scene was the handgun 
which contained defendant’s DNA. State v. Pat- 
terson, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 408 (Tenn. Crim. App. June 15, 2020). 

Trial court properly convicted defendant of 
especially aggravated robbery and possession 
of a firearm while having a prior felony convic- 
tion involving the use or attempted use of force, 
violence, or a deadly weapon and denied his 
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motion to bifurcate the trial because the evi- 
dence was sufficient to establish defendant’s 
identity and the stipulation entered into by the 
parties did not describe the prior felony convic- 
tions as involving force, violence, or a deadly 
weapon, the trial court’s jury instructions on 
the firearm charge were consistent with the 
language in the stipulation, and the trial court 
instructed the jury that the fact that defendant 
had a prior criminal conviction did not impair 
his presumption of innocence. State v. Griffin, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 424 
(Tenn. Crim. App. June 19, 2020). 

Evidence was sufficient to establish defen- 
dant’s identity as the perpetrator because the 
victim testified to being robbed by masked and 
armed men in the victim’s home, a police officer 
saw an individual matching the description of 
one of the assailants, a police dog tracked the 
individual to where defendant came out from 
behind a shed and said, “I give up,” a gun was 
found in a nearby trash can, the victim identi- 
fied defendant in a show-up identification, and 
defendant made incriminating statements dur- 
ing recorded telephone calls while in jail. State 
v. Ward, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 516 (Tenn. Crim. App. July 28, 2020). 

Evidence supported defendant’s convictions 
for being a felon in possession of a firearm 
because defendant and co-defendant trailed the 
victim in co-defendant’s car to rob the victim, 
co-defendant stopped and approached the vic- 
tim with a gun to rob the victim, defendant 
fatally shot the victim when the victim pulled 
out a gun, and co-defendant left the victim’s 
purse behind and fled the scene with defendant 
in co-defendant’s car. Defendant previously was 
convicted of felony crimes involving the use or 
attempted use of violence and drug offenses. 
State v. Bowen, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 19 (Tenn. Crim. App. Jan. 12, 
Ue): 

Evidence was sufficient to convict defendant 
of two counts of unlawful possession of a fire- 
arm by a convicted felon because he was previ- 
ously convicted of a felony involving the use or 
attempted use of violence and of two felony 
drug offenses; and it was undisputed defendant 
possessed a weapon during and immediately 
after shooting the victim. State v. Bowen, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 149 
(Tenn. Crim. App. Apr. 13, 2021). 


7.5. Evidence Insufficient. 

Because the State failed to present any evi- 
dence from which the jury could have concluded 
that defendant’s reckless endangerment with a 
deadly weapon conviction was a felony convic- 
tion for a crime of violence, an essential ele- 
ment for defendant to be convicted of a violation 
of unlawful possession of a firearm by a con- 
victed felon, his conviction has to be reversed. 
State v. Dean, — S.W.3d —, 2020 Tenn. Crim. 
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App. LEXIS 267 (Tenn. Crim. App. Apr. 17, 
2020). 


8. Jury Instructions. 

Trial court erred by failing to instruct the 
jury on the defense of necessity during defen- 
dant’s trial for being a felon in possession of a 
handgun because it was fairly raised by the 
evidence, as it showed that defendant became 
involved in a physical altercation with two men 
inside a convenience store, a gun from the 
jacket of one of the men, the two men grappled 
with defendant for the gun but defendant 
reached it first, a jury could have inferred that 
defendant reasonably believed that obtaining 
the gun was immediately necessary for him to 
avoid imminent harm, and defendant’s girl- 
friend was shot with another gun very shortly 
thereafter. State v. Cole-pugh, 588 S.W.3d 254, 
2019 Tenn. LEXIS 498 (Tenn. Oct. 25, 2019). 

Trial court did not err by failing to instruct 
the jury that defendant had no duty to retreat 
because it found that defendant was acting 
unlawfully by carrying a firearm with the in- 
tent to go armed and the Perrier decision was 
not limited to convicted felons in possession of a 
firearm. State v. Smith, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 453 (Tenn. Crim. App. 
June 30, 2020). 


9. Sentencing. 

Trial court erred in sentencing defendant for 
defendant’s unlawful possession of a firearm by 
a convicted felon counts because the court in- 
correctly classified the conviction of the count 
for conviction of a felony crime involving vio- 
lence or its attempted use as a Class C felony 
and the conviction of the other count for convic- 
tion of a felony drug offense as a Class D felony. 
As a result, the case had to be remanded to the 
trial court for a new sentencing hearing. State 
v. Bowen, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 19 (Tenn. Crim. App. Jan. 12, 2021). 
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10. Severance. 

Trial court did not err by declining the sever 
the homicide charges from the unlawful posses- 
sion of a firearm by a convicted felon charge 
because the offenses were subject to mandatory 
joinder as they arose from the same conduct 
and defendant chose to stipulate to his criminal 
record which mitigated any prejudicial effect 
that substantive evidence of his convictions 
would have had. State v. Johnson, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 736 (Tenn. Crim. 
App. Nov. 14, 2019), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 168 (Tenn. Apr. 1, 2020). 


11. Evidence. 

Trial court did not err by allowing the state to 
introduce evidence of defendant’s prior felony 
conviction because the state had to prove that 
he possessed a firearm and had a previous 
conviction for a felony drug offense in order to 
convict him of being a felon in possession of a 
firearm, defendant refused to stipulate to his 
status as a felon, and therefore the probative 
value of the prior conviction outweighed the 
prejudicial effect. State v. Buchanan, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 105 (Tenn. 
Crim. App. Feb. 21, 2019), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 182 (Tenn. Apr. 
11, 2019). 


12. Bifurcate. 

Trial court did not err in denying defendant’s 
motion to bifurcate the felon in possession of a 
firearm count, as the parties entered into a 
stipulation at trial as to his prior felonies and 
the trial court instructed the jury it could 
consider the stipulation only as it related to the 
elements of possession of a firearm by a con- 
victed felon and for no other purpose. State v. 
Howard, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 27 (Tenn. Crim. App. Jan. 15, 2021). 


39-17-1308. Defenses to unlawful possession or carrying of a weapon. 


(a) It is a defense to the application of § 39-17-1307 if the possession or 


carrying was: 


(1) Of an unloaded rifle, shotgun or handgun not concealed on or about the 
person and the ammunition for the weapon was not in the immediate 


vicinity of the person or weapon; 


(2) By a person authorized to possess or carry a firearm pursuant to 
§ 39-17-1315, § 39-17-1351, or § 39-17-1366; 


(3) At the person’s: 
(A) Place of residence; 
(B) Place of business; or 
(C) Premises; 


(4) Incident to lawful hunting, trapping, fishing, camping, sport shooting 


or other lawful activity; 


(5) By a person possessing a rifle or shotgun while engaged in the lawful 
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protection of livestock from predatory animals; 

(6) By a Tennessee valley authority officer who holds a valid commission 
from the commissioner of safety pursuant to this part while the officer is in 
the performance of the officer’s official duties; 

(7) By a state, county or municipal judge or any federal judge or any 
federal or county magistrate; 

(8) By a person possessing a club or baton who holds a valid state security 
guard/officer registration card as a private security guard/officer, issued by 
the commissioner, and who also has certification that the officer has had 
training in the use of club or baton that is valid and issued by a person 
certified to give training in the use of clubs or batons; 

(9) By any person possessing a club or baton who holds a certificate that 
the person has had training in the use of a club or baton for self-defense that 
is valid and issued by a certified person authorized to give training in the use 
of clubs or batons, and is not prohibited from purchasing a firearm under any 
local, state or federal laws; 

(10) By any out-of-state, full-time, commissioned law enforcement officer 
who holds a valid commission card from the appropriate out-of-state law 
enforcement agency and a photo identification; provided, that if no valid 
commission card and photo identification are retained, then it shall be 
unlawful for that officer to carry firearms in this state and this section shall 
not apply. The defense provided by this subdivision (a)(10) shall only be 
applicable if the state where the out-of-state officer is employed has entered 
into a reciprocity agreement with this state that allows a full-time, commis- 
sioned law enforcement officer in Tennessee to lawfully carry or possess a 
weapon in the other state; or 

(11) By a person authorized to carry a handgun pursuant to § 36-3-626 or 
§ 39-17-1365. 

(b) The defenses described in this section are not available to persons 
described in § 39-17-1307(b)(1). 


History. 2020, substituted “§ 39-17-1315, § 39-17-1351, 
Acts 1989, ch. 591, § 1; 1990, ch. 1029, § 7; or § 39-17-1366” for “§ 39-17-1315 or § 39-17- 

1993, ch. 200, § 1; 1996, ch. 1009, §§ 20, 21; 1351” in (a)(2). 

1997, ch. 476, § 3; 1999, ch. 295, § 1; 2003, ch. 

144, § 2; 2017, ch. 468, § 2; 2019, ch. 479,§ 2. Effective Dates. 


Acts 2019, ch. 479, § 22. January 1, 2020. 
Amendments. 


The 2019 amendment, effective January 1, 


39-17-1309. Carrying weapons on school property. 


(a) As used in this section, “weapon of like kind” includes razors and razor 
blades, except those used solely for personal shaving, and any sharp pointed or 
edged instrument, except unaltered nail files and clips and tools used solely for 
preparation of food, instruction and maintenance. 

(b)(1) It is an offense for any person to possess or carry, whether openly or 

concealed, with the intent to go armed, any firearm, explosive, explosive 

weapon, bowie knife, hawk bill knife, ice pick, dagger, slingshot, leaded cane, 
switchblade knife, blackjack, knuckles or any other weapon of like kind, not 
used solely for instructional or school-sanctioned ceremonial purposes, in 
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any public or private school building or bus, on any public or private school 

campus, grounds, recreation area, athletic field or any other property owned, 

operated, or while in use by any board of education, school, college or 
university board of trustees, regents or directors for the administration of 
any public or private educational institution. 

(2) A violation of this subsection (b) is a Class E felony. 

(c)(1)(A) It is an offense for any person to possess or carry, whether openly 
or concealed, any firearm, not used solely for instructional or school- 
sanctioned ceremonial! purposes, in any public or private school building or 
bus, on any public or private school campus, grounds, recreation area, 
athletic field or any other property owned, operated, or while in use by any 
board of education, school, college or university board of trustees, regents 
or directors for the administration of any public or private educational 
institution. 

(B) It is not an offense under this subsection (c) for a nonstudent adult 
to possess a firearm, if the firearm is contained within a private vehicle 
operated by the adult and is not handled by the adult, or by any other 
person acting with the expressed or implied consent of the adult, while the 
vehicle is on school property. 

(2) A violation of this subsection (c) is a Class B misdemeanor. 

(d)(1) Each chief administrator of a public or private school shall display in 

prominent locations about the school a sign, at least six inches (6”) high and 

fourteen inches (14”) wide, stating: 

FELONY. STATE LAW PRESCRIBES A MAXIMUM PENALTY OF SIX 
(6) YEARS IMPRISONMENT AND A FINE NOT TO EXCEED THREE 
THOUSAND DOLLARS ($3,000) FOR CARRYING WEAPONS ON 
SCHOOL PROPERTY. 

(2) As used in this subsection (d), “prominent locations about a school” 
includes, but is not limited to, sports arenas, gymnasiums, stadiums and 
cafeterias. 

(e) Subsections (b) and (c) do not apply to the following persons: 

(1) Persons employed in the army, air force, navy, coast guard or marine 
service of the United States or any member of the Tennessee national guard 
when in discharge of their official duties and acting under orders requiring 
them to carry arms or weapons; 

(2) Civil officers of the United States in the discharge of their official 
duties; 

(3) Officers and soldiers of the militia and the national guard when called 
into actual service; 

(4) Officers of the state, or of any county, city or town, charged with the 
enforcement of the laws of the state, when in the discharge of their official 
duties; 

(5) Any pupils who are members of the reserve officers training corps or 
pupils enrolled in a course of instruction or members of a club or team, and 
who are required to carry arms or weapons in the discharge of their official 
class or team duties; 

(6) Any private police employed by the administration or board of trustees 
of any public or private institution of higher education in the discharge of 
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their duties; 

(7) Any registered security guard/officer who meets the requirements of 
title 62, chapter 35, and who is discharging the officer’s official duties; 

(8)(A) Persons possessing a handgun, who are authorized to carry the 

handgun pursuant to § 39-17-1351, while within or on a public park, 

natural area, historic park, nature trail, campground, forest, greenway, 
waterway, or other similar public place; 

(B) Subdivision (e)(8)(A) shall not apply if the enhanced handgun carry 
permit holder: 

(i) Possessed a handgun on property described in subdivision (e)(8)(A) 
that is owned or operated by a board of education, school, college, or 
university board of trustees, regents, or directors unless the permit 
holder’s possession is otherwise excepted by this subsection (e); or 

(ii) Possessed a handgun in the immediate vicinity of property that 
was, at the time of possession, in use by any board of education, school, 
college or university board of trustees, regents, or directors for the 
administration of any public or private educational institution for the 
purpose of conducting an athletic event or other school-related activity 
on an athletic field, permanent or temporary, including but not limited 
to, a football or soccer field, tennis court, basketball court, track, 
running trail, Frisbee field, or any similar multi-use field; and 

(iii) Knew or should have known that: 

(a) An athletic event or school-related activity described in subdi- 
vision (e)(8)(B)Gi) was taking place on the property at the time of the 
possession; or 

(b) The property on which the possession occurred was owned or 
operated by a school entity described in subdivision (e)(8)(B)(i); or 
(iv) Failed to take reasonable steps to leave the area of the athletic 

field or school-related activity or the property after being informed or 
becoming aware of: 

(a) Its use for athletic or school-related purposes; or 

(b) That it was, at the time of the possession, owned or operated by 
a school entity described in (e)(8)(B)(i); 

(9) Persons permitted to carry a handgun on the property of private K-12 
schools by § 49-50-8038, and persons permitted to carry a handgun on the 
property of private for-profit or nonprofit institutions of higher education 
pursuant to § 49-7-161; provided, that this subdivision (e)(9) shall apply 
only: 

(A) To the school or institution where the person is located, when that 
school or institution has adopted a handgun carry policy pursuant to 

§ 49-50-803 or § 49-7-161; 

(B) While the person is on the property or grounds covered by the 
private school or institution’s policy; and 

(C) When the person is otherwise in compliance with the policy adopted 
by the private school or institution; 

(10) Persons carrying a handgun pursuant to § 49-6-809, § 49-6-815, or 
§ 49-6-816; provided, that this subdivision (e)(10) shall apply only within 
and on the grounds of the school for which the person is authorized; 
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(11)(A) Employees authorized to carry a handgun pursuant to § 39-17- 
1351 on property owned, operated, or controlled by the public institution 
of higher education at which the employee is employed; 

(B)Gi) Any authorized employee who elects to carry a handgun pursuant 

to this subdivision (e)(11) shall provide written notification to the law 

enforcement agency or agencies with jurisdiction over the property 
owned, operated, or controlled by the public institution of higher 
education that employs the employee; 

(ii) The employee’s name and any other information that might 
identify the employee as a person who has elected to carry a handgun 
pursuant to this subdivision (e)(11) shall be confidential, not open for 
public inspection, and shall not be disclosed by any law enforcement 
agency with which an employee registers; except that the employee’s 
name and other information may be disclosed to an administrative 
officer of the institution who is responsible for school facility security; 
provided, however, that the administrative officer is not the employee’s 
immediate supervisor or a supervisor responsible for evaluation of the 
employee. An administrative officer to whom such information is dis- 
closed shall not disclose the information to another person. Identifying 
information about the employee collected pursuant to this subdivision 
(e)(11) shall not be disclosed to any person or entity other than another 
law enforcement agency and only for law enforcement purposes; and 

Gi) Law enforcement agencies are authorized to develop and 
implement: 

(a) Policies and procedures designed to implement the notification 
and confidentiality requirements of this subdivision (e)(11)(B); and 

(6) Avoluntary course or courses of special or supplemental firearm 
training to be offered to the employees electing to carry a handgun 
pursuant to this subdivision (e)(11). Firearm safety shall be a compo- 
nent of any firearm course; 

(C) Unless carrying a handgun is a requirement of the employee’s job 
description, the carrying of a handgun pursuant to this subdivision (e)(11) 
is a personal choice of the employee and not a requirement of the employer. 
Consequently, an employee who carries a handgun on property owned, 
operated, or controlled by the public institution of higher education at 
which the employee is employed is not: 

(i) Acting in the course of or scope of their employment when carrying 
or using the handgun; 

(ii) Entitled to workers’ compensation benefits under § 9-8- 
307(a)(1)(K) for injuries arising from the carrying or use of a handgun; 

(iii) Immune from personal liability with respect to use or carrying of 
a handgun under § 9-8-307(h); 

(iv) Permitted to carry a handgun openly, or in any other manner in 
which the handgun is visible to ordinary observation; or 

(v) Permitted to carry a handgun at the following times and at the 
following locations: 

(a) Stadiums, gymnasiums, and auditoriums when school-spon- 
sored events are in progress; 
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(b) In meetings regarding disciplinary matters; 

(c) In meetings regarding tenure issues; 

(d) Ahospital, or an office where medical or mental health services 
are the primary services provided; and 

(e) Any location where a provision of state or federal law, except the 
posting provisions of § 39-17-1359, prohibits the carrying of a hand- 
gun on that property; 

(D) Notwithstanding any other law to the contrary, a public institution 
of higher education shall be absolutely immune from claims for monetary 
damages arising solely from or related to an employee’s use of, or failure 
to use, a handgun; provided the employee is employed by the institution 
against whom the claim is filed and the employee elects to carry the 
handgun pursuant to this subdivision (e)(11). Nothing in this section shall 
expand the existing conditions under which sovereign immunity is waived 
pursuant to § 9-8-307; and 

(EZ) As used in subdivisions (e)(11)-(13): 

(i) “Employee” includes all faculty, staff, and other persons who are 
employed on a full-time basis by a public institution of higher education; 
and 

(ii) “Employee” does not include a person who is enrolled as a student 
at a public institution of higher education, regardless of whether the 
person is also an employee; 

(12)(A) Any employee of the University of Tennessee institute of agricul- 
ture or a college or department of agriculture at a campus in the 
University of Tennessee system when in the discharge of the employee’s 
official duties and with prior authorization from the chancellor of the 
University of Tennessee institute of agriculture; or 

(B) Any employee of the University of Tennessee institute of agriculture 
or a college or department of agriculture at a campus in the University of 
Tennessee system, and any member of the employee’s household, living in 
a residence owned, used, or operated by the University of Tennessee, if the 
employee has prior authorization from the chancellor of the University of 
Tennessee institute of agriculture and the employee and household 
members are permitted to possess firearms in their residence under 
Tennessee and federal law; and 
(13)(A) Any employee of the university’s college or department of agricul- 
ture when in the discharge of the employee’s official duties and with prior 
authorization from the president of a university in the board of regents 
system; 

(B) Any employee of the university’s college or department of agricul- 
ture, and any member of the employee’s household, living in a residence 
owned, used, or operated by the university, if the employee has prior 
authorization from the president of a university in the board of regents 
system and the employee and household members are permitted to 
possess firearms in their residence under Tennessee and federal law; or 

(C) Any employee, with prior authorization of the president of a 
university in the board of regents system, who is engaged in wildlife 
biology or ecology research and education for the purpose of capture or 
collection of specimens. 
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History. 2020, inserted “enhanced handgun carry” pre- 
Acts 1989, ch. 591, § 1; 1990, ch. 1029, § 8; ceding “permit holder” in (e)(8)(B). 

1991, ch. 510, §§ 1-3; 1996, ch. 1009, § 24; 

2015, ch. 250, §§ 3, 4; 2016, ch. 698, § 3;2016, Effective Dates. 

ch. 1049, § 2; 2016, ch. 1061, § 1; 2018, ch. Acts 2019, ch. 479, § 22. January 1, 2020. 

1008, § 2; 2019, ch. 479, § 6. 


Amendments. 
The 2019 amendment, effective January 1, 


39-17-1311. Carrying weapons on public parks, playgrounds, civic 
centers and other public recreational buildings and 
grounds. 


(a) It is an offense for any person to possess or carry, whether openly or 
concealed, with the intent to go armed, any weapon prohibited by § 39-17- 
1302(a), not used solely for instructional, display or sanctioned ceremonial 
purposes, in or on the grounds of any public park, playground, civic center or 
other building facility, area or property owned, used or operated by any 
municipal, county or state government, or instrumentality thereof, for recre- 
ational purposes. 

(b)(1) Subsection (a) shall not apply to the following persons: 

(A) Persons employed in the army, air force, navy, coast guard or marine 
service of the United States or any member of the Tennessee national 
guard when in discharge of their official duties and acting under orders 
requiring them to carry arms or weapons; 

(B) Civil officers of the United States in the discharge of their official 
duties; 

(C) Officers and soldiers of the militia and the national guard when 
called into actual service; 

(D) Officers of the state, or of any county, city or town, charged with the 
enforcement of the laws of the state, in the discharge of their official 
duties; 

(E) Any pupils who are members of the reserve officers training corps or 
pupils enrolled in a course of instruction or members of a club or team, and 
who are required to carry arms or weapons in the discharge of their official 
class or team duties; 

(F) Any private police employed by the municipality, county, state or 
instrumentality thereof in the discharge of their duties; 

(G) A registered security guard/officer, who meets the requirements of 
title 62, chapter 35, while in the performance of the officer’s duties; 

(H)(i) Persons possessing a handgun, who are authorized to carry the 

handgun pursuant to § 39-17-1351 or § 39-17-1366, while within or on 

a public park, natural area, historic park, nature trail, campground, 

forest, greenway, waterway, or other similar public place that is owned 

or operated by the state, a county, a municipality, or instrumentality of 
the state, a county, or municipality; 
(ii) Subdivision (b)(1)(H)(i) shall not apply if the permit holder: 
(a) Possessed a handgun in the immediate vicinity of property that 
was, at the time of possession, in use by any board of education, 
school, college or university board of trustees, regents, or directors for 
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the administration of any public or private educational institution for — 

the purpose of conducting an athletic event or other school-related — 

activity on an athletic field, permanent or temporary, including but 
not limited to, a football or soccer field, tennis court, basketball court, — 
track, running trail, Frisbee field, or similar multi-use field; and 

(b) Knew or should have known the athletic activity or school- 
related activity described in subdivision (b)(1)(H)Gi)\(a) was taking 
place on the property; or 

(c) Failed to take reasonable steps to leave the area of the athletic 
event or school-related activity after being informed of or becoming 
aware of its use; 

(iii) For purposes of subdivision (b)(1)(H)@i)(a) and (c), property 
described in subdivision (b)(1)(H)(i) is “in use” only when one (1) or more 
students are physically present on the property for an activity a 
reasonable person knows or should know is an athletic event, or other 
school event or school-related activity. Property listed in subdivision 
(b)(1)(H)() is not in use solely because equipment, materials, supplies, 
or other property owned or used by a school is stored, maintained, or 
permitted to remain on the property; 

(I) Persons possessing a handgun, who are authorized to carry the 
handgun pursuant to § 39-17-1351 or § 39-17-1366, while within or on 
property designated by the federal government as a national park, forest, 
preserve, historic park, military park, trail or recreation area, to the 
extent permitted by federal law; and 

(J) Also, only to the extent a person strictly conforms the person’s 
behavior to the requirements of one (1) of the following classifications: 

(i) A person hunting during the lawful hunting season on lands 
owned by any municipality, county, state or instrumentality thereof and 
designated as open to hunting by law or by the appropriate official; 

(ii) A person possessing unloaded hunting weapons while traversing 
the grounds of any public recreational building or property for the 
purpose of gaining access to public or private lands open to hunting with 
the intent to hunt on the public or private lands unless the public 
recreational building or property is posted prohibiting entry; 

(iii) A person possessing guns or knives when conducting or attending 
“gun and knife shows” when the program has been approved by the 
administrator of the recreational building or property; 

(iv) A person entering the property for the sole purpose of delivering 
or picking up passengers and who does not remove any weapon from the 
vehicle or utilize it in any manner; or 

(v) A person who possesses or carries a firearm for the purpose of 
sport or target shooting and sport or target shooting is permitted in the 
park or recreational area. 

(2) At any time the person’s behavior no longer strictly conforms to one (1) 
of the classifications in subdivision (b)(1), the person shall be subject to 
subsection (a). 

(c) A violation of subsection (a) is a Class A misdemeanor. 
(d) For the purposes of this section, a “greenway” means an open-space area 
following a natural or man-made linear feature designed to be used for 
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recreation, transportation, conservation, and to link services and facilities. A 
greenway is a paved, gravel-covered, woodchip covered, or wood-covered path 
that connects one greenway entrance with another greenway entrance. In the 
event a greenway traverses a park that is owned or operated by a county, 
municipality or instrumentality thereof, the greenway shall be considered a 
portion of that park unless designated otherwise by the local legislative body. 
Except as provided in this part, the definition of a greenway in this section 


shall not be applicable to any other provision of law. 


History. 

Acts 1989, ch. 591, § 1; 1990, ch. 1029, § 9; 
1993, ch. 480, §§ 1-3; 1996, ch. 1009, § 23; 
2009, ch. 428, §§ 1, 2; 2010, ch. 1006, § 1; 2015, 
ch. 250, §§ 1; 2, 5; 2017, ch. 341, § 1; 2019, ch. 
479, § 7. 


Amendments. 
The 2019 amendment, effective January 1, 
2020, inserted “or § 39-17-1366” twice in (b)(1). 


Effective Dates. 
Acts 2019, ch. 479, § 22. January 1, 2020. 


Attorney General Opinions. 

T.C.A.§ 39-17-1311(a) prohibits possession of 
those weapons listed in T.C.A. § 39-17-1302(a) 
and prohibits possession of other types of weap- 
ons on recreational property owned or operated 
by state, county, or municipal governments at 
any time the person’s conduct does not strictly 
conform to the requirements of T.C.A. § 39-17- 
1311(b)(1). T.C.A. § 39-11-1311(b)(1)(H) autho- 
rizes holders of valid handgun carry permits to 
possess a handgun in the places specifically 
identified in the subsection. The statute is 
silent regarding the possession of rifles or shot- 
guns in those places. Thus, T.C.A. § 39-17- 
1311(b)(1)(H) permits the holder of a valid 


handgun carry permit to possess only hand- 
guns in the areas, places, and facilities that are 
specifically described therein. Under T.C.A. 
§ 39-17-1311(b)(1)(J), civilians with or without 
a valid handgun carry permit may possess 
handguns, rifles, and shotguns on the grounds 
of a public park, playground, civic center, or 
other building facility, area or property owned, 
used, or operated by any state, county, or mu- 
nicipal government for recreational purposes, 
but only while the civilian is engaged in one of 
the specific activities set forth in that subsec- 
tion and only as long as the civilian’s conduct 
strictly conforms to the statutorily circum- 
scribed activity. In enacting T.C.A. §§ 39-17- 
1311 and 39-17-1314, the legislature has pre- 
empted the entire field of regulation of the 
possession and use of firearms, including the 
possession and use of firearms in public parks, 
playgrounds, civic centers, buildings, facilities, 
areas, and other facilities and property owned 
by any state, county, or municipal government, 
or instrumentality thereof for recreational pur- 
poses. Thus, counties and municipalities may 
not prohibit or otherwise regulate possession or 
use of firearms in or on those properties in any 
manner that conflicts with state law. OAG 
18-04, 2018 Tenn. AG LEXIS 4 (1/31/2018). 


39-17-1313. Transporting and storing a firearm or firearm ammunition 
in motor vehicle by permit holder or one who lawfully 


carries a handgun. 


(a) Notwithstanding any law or any ordinance or resolution adopted by the 
governing body of a city, county, or metropolitan government, including any 
ordinance or resolution enacted before April 8, 1986, that prohibits or regulates 
the possession, transportation, or storage of a firearm or firearm ammunition, 
a person who has a valid enhanced handgun carry permit or concealed 
handgun carry permit or who lawfully carries a handgun pursuant to § 39- 
17-1307(g) may, unless expressly prohibited by federal law, transport and store 
a firearm or firearm ammunition in the person’s motor vehicle, as defined in 
§ 55-1-103, while on or utilizing any public or private parking area if: 

(1) The person’s motor vehicle is parked in a location where the motor 
vehicle is permitted to be; and 

(2) The firearm or ammunition being transported or stored in the motor 
vehicle: 
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(A) Is kept from ordinary observation if the person is in the motor 
vehicle; or 
(B) Is kept from ordinary observation and locked within the trunk, 
glove box, or interior of the person’s motor vehicle or a container securely 
affixed to the motor vehicle if the person is not in the motor vehicle. 

(b) No business entity, public or private employer, or the owner, manager, or 
legal possessor of the property shall be held liable in any civil action for 
damages, injuries or death resulting from or arising out of another’s actions 
involving a firearm or ammunition transported or stored by a person in a 
person’s motor vehicle pursuant to subsection (a) unless the business entity, 
public or private employer, or the owner, manager, or legal possessor of the 
property commits an offense involving the use of the stored firearm or 
ammunition or intentionally solicits or procures the conduct resulting in the 
damage, injury or death. Nor shall a business entity, public or private 
employer, or the owner, manager, or legal possessor of the property be 
responsible for the theft of a firearm or ammunition stored by a person in a 
person’s motor vehicle pursuant to subsection (a). 

(c) For purposes of this section: 

(1) “Motor vehicle” means any motor vehicle as defined in § 55-1-103, 
which is in the lawful possession of the person, but does not include any 
motor vehicle which is owned or leased by a governmental or business entity 
and that is provided by such entity to an employee for use during the course 
of employment if the entity has adopted a written policy prohibiting firearms 
or ammunition not required for employment within the entity's motor 
vehicles; and 

(2)(A) “Parking area” means any property provided by a business entity, 

public or private employer, or the owner, manager, or legal possessor of the 

property for the purpose of permitting its invitees, customers, clients or 
employees to park privately owned motor vehicles; and 

(B) “Parking area” does not include the grounds or property of an 
owner-occupied, single-family detached residence, or a tenant-occupied 
single-family detached residence. 

(d) Aperson transporting, storing or both transporting and storing a firearm 
or firearm ammunition in accordance with this section does not violate this 
section if the firearm or firearm ammunition is observed by another person or 
security device during the ordinary course of the person securing the firearm 
or firearm ammunition from observation in or on a motor vehicle. 


History. 

Acts 2013, ch. 16, § 1; 2014, ch. 498, § 1; 
2014, ch. 505, §§ 1-6; 2014, ch. 768, § 1; 2019, 
ch. 479, §§ 8, 9; 2021, ch. 108, §§ 2-5. 


Compiler’s Notes. 

Acts 2021, ch. 108, § 14 provided that the 
act, which amended this section, applies to 
criminal offenses committed on or after July 1, 
2021. 


Amendments. 
The 2019 amendment, effective January 1, 
2020, in (a), substituted “valid enhanced hand- 


gun carry permit or concealed handgun carry 
permit” for “valid handgun carry permit”; and 
substituted “enhanced handgun carry permit 
holder or concealed handgun carry permit 
holder” for “handgun carry permit holder” in (a) 
and twice in (d). 

The 2021 amendment substituted “person” 
for “permit holder” throughout (a) and in (c)(1); 
in the introductory language of (a), deleted 
“provision of” preceding “law” and substituted 
“a person who has a valid enhanced handgun 
carry permit or concealed handgun carry per- 
mit or who lawfully carries a handgun pursu- 
ant to § 39-17-1307(g) may” for “by an en- 
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hanced handgun carry permit holder or 
concealed handgun carry permit holder, the 
holder of a valid enhanced handgun carry per- 
mit or concealed handgun carry permit recog- 
nized in Tennessee may”; substituted “the mo- 
tor vehicle” for “it” in (a)(1); substituted “the 
motor vehicle” for “such motor vehicle” in 
(a)(2)(B); substituted “a person in a person’s 
motor vehicle pursuant to subsection (a)” for 
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and, in (d), substituted “A person” for “An 
enhanced handgun carry permit holder or con- 
cealed handgun carry permit holder” and “per- 
son” for “enhanced handgun carry permit 


holder or concealed handgun carry permit 
holder”. 


Effective Dates. 
Acts 2019, ch. 479, § 22. January 1, 2020. 


“the holder of a valid handgun carry permit in 


é Acts 2021, ch. 108, § 14. July 1, 2021. 
the permit holder’s motor vehicle” twice in (b); 


39-17-1314. Preemption of local regulation of firearms, ammunition, 
and knives — Actions against firearms or ammunition 
manufacturer, trade association, or dealer — Party ad- 
versely affected by local regulation. 


(a) Except as otherwise provided by state law or as specifically provided in 
subsection (b), the general assembly preempts the whole field of the regulation 
of firearms, ammunition, or components of firearms or ammunition, or combi- 
nations thereof including, but not limited to, the use, purchase, transfer, 
taxation, manufacture, ownership, possession, carrying, sale, acquisition, gift, 
devise, licensing, registration, storage, and transportation thereof, to the 
exclusion of all county, city, town, municipality, or metropolitan government 
law, ordinances, resolutions, enactments or regulation. No county, city, town, 
municipality, or metropolitan government nor any local agency, department, or 
official shall occupy any part of the field regulation of firearms, ammunition or 
components of firearms or ammunition, or combinations thereof. 

(b) A city, county, town, municipality or metropolitan government is ex- 
pressly authorized to regulate by ordinance, resolution, policy, rule or other 
enactment the following: 

(1) The carrying of firearms by employees or independent contractors of 
the city, county, town municipality or metropolitan government when acting 
in the course and scope of their employment or contract, except as otherwise 
provided in § 39-17-1318; 

(2) The discharge of firearms within the boundaries of the applicable city, 
county, town, municipality or metropolitan government, except when and 
where the discharge of a firearm is expressly authorized or permitted by 
state law; 

(3) The location of a sport shooting range, except as otherwise provided in 
§§ 39-17-316 and 13-3-412. To the extent that a city, county, town, munici- 
pality, or metropolitan government has or enforces any regulation of pri- 
vately owned or operated sport shooting ranges, the city, county, town, 
municipality, or metropolitan government shall not impose greater restric- 
tions or requirements on privately owned or operated ranges than are 
applicable to any range located within the same unit of local government and 
owned or operated by a government entity. A party may challenge any 
regulation of a sport shooting range that violates this subdivision (b)(3) in 
the manner described in subsection (g); and 

(4) The enforcement of any state or federal law pertaining to firearms, 
ammunition, or components of firearms or ammunition, or combinations 
thereof, except as prohibited by § 38-3-115. 
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(c) The general assembly declares that the lawful design, marketing, 
manufacture and sale of firearms and ammunition to the public are not 
unreasonably dangerous activities and do not constitute a nuisance per se. 

(d)(1) The authority to bring suit and right to recover against any firearms 
or ammunition manufacturer, trade association or dealer by or on behalf of 
any state entity, county, municipality or metropolitan government for 
damages, abatement or injunctive relief resulting from or relating to the 
lawful design, manufacture, marketing or sale of firearms or ammunition to 
the public shall be reserved exclusively to the state. 

(2) Nothing in this subsection (d) shall be construed to prohibit a county, 
municipality, or metropolitan government from bringing an action against a 
firearms or ammunition manufacturer or dealer for breach of contract or 
warranty as to firearms or ammunition purchased by such county, munici- 
pality, or metropolitan government. 

(3) Nothing in this subsection (d) shall preclude an individual from 
bringing a cause of action for breach of a written contract, breach of an 
express warranty, or for injuries resulting from defects in the materials or 
workmanship in the manufacture of the firearm. 

(e) Subsections (c) and (d) shall not apply in any litigation brought by an 
individual against a firearms or ammunition manufacturer, trade association 
or dealer. 

(f) It is the intent of the general assembly that this part is preemptive with 
respect to the transfer, ownership, possession or transportation of knives and 
no city, county, or metropolitan government shall occupy any part of the field 
of regulation of the transfer, ownership, possession or transportation of knives. 

(g)(1)(A) Notwithstanding title 29, chapter 20; title 9, chapter 8; and 

§ 20-13-102, a party may file an action in a court of competent jurisdiction 

against any of the persons or entities listed in subdivisions (g)(1)(A)@) and 

(11), if the party is adversely affected by: 

(i) An ordinance, resolution, policy, rule, or other enactment that is 
adopted or enforced by a county, city, town, municipality, or metropolitan 
government or any local agency, department, or official that violates this 
section; or 

(ii) The creation or maintenance of a record, database, registry, or 
collection of records, in violation of § 39-17-1305, by a state or local 
government entity, official, employee, or agent. 

(B) The adversely affected party may seek: 

(i) Declaratory and injunctive relief; and 

(ii) Damages, as provided in subsection (i). 

(2) This subsection (g) shall apply to any ordinance, resolution, policy, 
rule, or other enactment that is adopted or enforced on or after July 1, 2017, 
or any record, database, registry, or collection of records that is made or 
maintained on or after July 1, 2021. 

(h) As used in subsection (g), a party is “adversely affected” if: 

(1) The party is an individual who: 

(A) Lawfully resides within the United States; 

(B) May legally possess a firearm under Tennessee law; and 

(C) Is or was subject to the ordinance, resolution, policy, rule, or other 
enactment or was included as an entry on a database, registry, or 
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collection of records, that is the subject of an action filed under subsection 
(g). An individual is or was subject to the ordinance, resolution, policy, 
rule, or other enactment if the individual is or was physically present 
within the boundaries of the political subdivision for any reason; or 


(2) The party is a membership organization that: 
(A) Includes two (2) or more individuals described in subdivision (h)(1); 


and 


(B) Is dedicated in whole or in part to protecting the rights of persons 
who possess, own, or use firearms for competitive, sporting, defensive, or 


other lawful purposes. 


Gi) A prevailing plaintiff in an action under subsection (g) is entitled to 
recover from the county, city, town, municipality, or metropolitan, state, or 


local government entity the following: 


(1) The greater of: 


(A) Actual damages, including consequential damages, attributable to 
the ordinance, resolution, policy, rule, enactment, database, registry, or 


collection of records; or 


(B) Three (3) times the plaintiffs attorney’s fees; 


(2) Court costs, including fees; and 


(3) Reasonable attorney’s fees; provided, that attorney’s fees shall not be 
awarded under this subdivision (i)(3) if the plaintiff recovers under subdi- 


vision (i)(1)(B). 


History. 

Acts 1989, ch. 591, § 1; 1999, ch. 293, §§ 1, 2; 
2009, ch. 428, § 3; 20138, ch. 418, § 1; 2014, ch. 
$22.°$ ‘tf: 2017; ch. 467; § 1; 2019, cavzza> > 1; 
2021, ch. 444, § 4; 2021, ch. 554, §§ 3-6. 


Compiler’s Notes. 

Acts 2021, ch. 444, § 1 provided that the act 
is known and may be cited as the “Tennessee 
Firearm Protection Act.” 

Acts 2021, ch. 554, § 1 provided that the act 
is known and may be cited as the “Second 
Amendment Privacy and Protection Act of 
AA hee 


Amendments. 

The 2019 amendment added the last two 
sentences in (b)(3). 

The 2021 amendment by ch. 444 added “, 
except as prohibited by § 38-3-115” in (b)(4). 

The 2021 amendment by ch. 554 rewrote (g) 
which read: “(1) Notwithstanding title 29, chap- 
ter 20, a party who is adversely affected by an 
ordinance, resolution, policy, rule, or other en- 
actment that is adopted or enforced by a county, 
city, town, municipality, or metropolitan gov- 
ernment or any local agency, department, or 
official that violates this section may file an 
action in a court of competent jurisdiction 
against the county, city, town, municipality, or 
metropolitan government for: 

“(A) Declaratory and injunctive relief; and 

“(B) Damages, as provided in subsection (i). 

“(2) This subsection (g) shall apply to any 
ordinance, resolution, policy, rule, or other en- 


actment that is adopted or enforced on or after 
July 1, 2017.”; inserted “or was included as an 
entry on a database, registry, or collection of 
records,” following “or other enactment” in the 
first sentence of (h)(1)(C); substituted “county, 
city, town, municipality, or metropolitan, state, 
or local government entity” for “county, city, 
town, municipality, or metropolitan govern- 
ment” in the introductory language of (i); and 
substituted “ordinance, resolution, policy, rule, 
enactment, database, registry, or collection of 
records” for “ordinance, resolution, policy, rule, 
or other enactment” in (i)(1)(A). 


Effective Dates. 
Acts 2019, ch. 223, § 2. July 1, 2019. 
Acts 2021, ch. 444, § 5. May 138, 2021. 
Acts 2021, ch. 554, § 8. July 1, 2021. 


Attorney General Opinions. 

T.C.A.§ 39-17-1311(a) prohibits possession of 
those weapons listed in T.C.A. § 39-17-1302(a) 
and prohibits possession of other types of weap- 
ons on recreational property owned or operated 
by state, county, or municipal governments at 
any time the person’s conduct does not strictly 
conform to the requirements of T.C.A. § 39-17- 
1311(b)(1). T.C.A. § 39-11-1311(b)(1)(H) autho- 
rizes holders of valid handgun carry permits to 
possess a handgun in the places specifically 
identified in the subsection. The statute is 
silent regarding the possession of rifles or shot- 
guns in those places. Thus, T.C.A. § 39-17- 
1311(b)(1)(H) permits the holder of a valid 
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handgun carry permit to possess only hand- 
guns in the areas, places, and facilities that are 
specifically described therein. Under T.C.A. 
§ 39-17-1311(b)(1)(J), civilians with or without 
a valid handgun carry permit may possess 
handguns, rifles, and shotguns on the grounds 
of a public park, playground, civic center, or 
other building facility, area or property owned, 
used, or operated by any state, county, or mu- 
nicipal government for recreational purposes, 
but only while the civilian is engaged in one of 
the specific activities set forth in that subsec- 
tion and only as long as the civilian’s conduct 
strictly conforms to the statutorily circum- 
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scribed activity. In enacting T.C.A. §§ 39-17- 
1311 and 39-17-1314, the legislature has pre- 
empted the entire field of regulation of the 
possession and use of firearms, including the 
possession and use of firearms in public parks, 
playgrounds, civic centers, buildings, facilities, 
areas, and other facilities and property owned 
by any state, county, or municipal government, 
or instrumentality thereof for recreational pur- 
poses. Thus, counties and municipalities may 
not prohibit or otherwise regulate possession or 
use of firearms in or on those properties in any 
manner that conflicts with state law. OAG 
18-04, 2018 Tenn. AG LEXIS 4 (1/31/2018). 


39-17-1316. Sales of dangerous weapons — Certification of purchaser 


— Exceptions — Licensing of dealers — Definitions. 


(a)(1) Any person appropriately licensed by the federal government may 
stock and sell firearms to persons desiring firearms; however, sales to 
persons who have been convicted of the offense of stalking, as prohibited by 
§ 39-17-315, who are addicted to alcohol, who are ineligible to receive 
firearms under 18 U.S.C. § 922, or who have been judicially committed to a 
mental institution pursuant to title 33 or adjudicated as a mental defective 
are prohibited. For purposes of this subdivision (a)(1), the offense of violation 
of a protective order as prohibited by § 39-13-1138 shall be considered a 
“misdemeanor crime of domestic violence” for purposes of 18 U.S.C. § 921. 
(2) The provisions of this subsection (a) prohibiting the sale of a firearm to 
a person convicted of a felony shall not apply if: 
(A) The person was pardoned for the offense; 
(B) The conviction has been expunged or set aside; or 
(C) The person’s civil rights have been restored pursuant to title 40, 
chapter 29; and 
(D) The person is not prohibited from possessing a firearm by § 39-17- 

L30;7,, 

(b)(1) As used in this section, “firearm” has the meaning as defined in 
§ 39-11-106, including handguns, long guns, and all other weapons that 
meet the definition except “antique firearms” as defined in 18 U.S.C. § 921. 

(2) As used in this section, “gun dealer” means a person engaged in the 
business, as defined in 18 U.S.C. § 921, of selling, leasing, or otherwise 
transferring a firearm, whether the person is a retail dealer, pawnbroker, or 
otherwise. 

(c) Except with respect to transactions between persons licensed as dealers 
under 18 U.S.C. § 923, a gun dealer shall comply with the following before a 
firearm is delivered to a purchaser: 

(1) The purchaser shall present to the dealer current identification 
meeting the requirements of subsection (f); 

(2) The gun dealer shall complete a firearms transaction record as 
required by 18 U.S.C. §§ 921-929, and obtain the signature of the purchaser 
on the record; 

(3) The gun dealer shall request by means designated by the bureau that 
the Tennessee bureau of investigation conduct a criminal history record 
check on the purchaser and shall provide the following information to the 
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bureau: 

(A) The federal firearms license number of the gun dealer; 

(B) The business name of the gun dealer; 

(C) The place of transfer; 

(D) The name of the person making the transfer; 

(EK) The make, model, caliber and manufacturer’s number of the firearm 
being transferred; 

(F) The name, gender, race, and date of birth of the purchaser; 

(G) The social security number of the purchaser, if one has been 
assigned; and 

(H) The type, issuer and identification number of the identification 
presented by the purchaser; and 
(4) The gun dealer shall receive a unique approval number for the 

transfer from the bureau and record the approval number on the firearms 

transaction record. 

(d) Upon receipt of a request of the gun dealer for a criminal history record 
check, the Tennessee bureau of investigation shall immediately, during the gun 
dealer’s telephone call or by return call: 

(1) Determine, from criminal records and other information available to 
it, whether the purchaser is disqualified under subdivision (a)(1) from 
completing the purchase; and 

(2) Notify the dealer when a purchaser is disqualified from completing the 
transfer or provide the dealer with a unique approval number indicating 
that the purchaser is qualified to complete the transfer. 

(e)(1) The Tennessee bureau of investigation may charge a reasonable fee, 

not to exceed ten dollars ($10.00), for conducting background checks and 

other costs incurred under this section, and shall be empowered to bill gun 
dealers for checks run. 

(2) Funds collected by the Tennessee bureau of investigation pursuant to 
this section shall be deposited in a continuing deferred interest-bearing 
revenue fund that is created in the state treasury. This fund will not revert 
to the general fund on June 30 of any year. This fund shall be used to offset 
the costs associated with conducting background checks. By February 1 of 
each year the Tennessee bureau of investigation shall report to the judiciary 
committee of the senate and the criminal justice committee of the house of 
representatives the amount of money collected pursuant to this section in 
excess of the costs associated with conducting background checks as re- 
quired by this section. The excess money shall be appropriated by the 
general assembly to the Tennessee bureau of investigation for other law 
enforcement related purposes as it deems appropriate and necessary. 

(f)(1) Identification required of the purchaser under subsection (c) shall 

include one (1) piece of current, valid identification bearing a photograph 

and the date of birth of the purchaser that: 

(A) Is issued under the authority of the United States government, a 
state, a political subdivision of a state, a foreign government, a political 
subdivision of a foreign government, an international governmental 
organization or an international quasi-governmental organization; and 

(B) Is intended to be used for identification of an individual or is 
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commonly accepted for the purpose of identification of an individual. 

(2) If the identification presented by the purchaser under subdivision 
(f)(1)(A) does not include the current address of the purchaser, the purchaser 
shall present a second piece of current identification that contains the 
current address of the purchaser. 

(g) The Tennessee bureau of investigation may require that the dealer verify 
the identification of the purchaser if that identity is in question by sending the 
thumbprints of the purchaser to the bureau. 

(h) The Tennessee bureau of investigation shall establish a telephone 
number that shall be operational seven (7) days a week between the hours of 
eight o’clock a.m. and ten o'clock p.m. Central Standard Time (8:00 a.m. — 
10:00 p.m. (CST)), except Christmas Day, Thanksgiving Day, and Indepen- 
dence Day, for the purpose of responding to inquiries from dealers for a 
criminal history record check under this section. 

(i) No public employee, official or agency shall be held criminally or civilly 
liable for performing the investigations required by this section; provided the 
employee, official or agency acts in good faith and without malice. 

(j) Upon the determination that receipt of a firearm by a particular 
individual would not violate this section, and after the issuance of a unique 
identifying number for the transaction, the Tennessee bureau of investigation 
shall destroy all records (except the unique identifying number and the date 
that it was assigned) associating a particular individual with a particular 
purchase of firearms. 

(k) A law enforcement agency may inspect the records of a gun dealer 
relating to transfers of firearms in the course of a reasonable inquiry during a 
criminal investigation or under the authority of a properly authorized sub- 
poena or search warrant. 

(1)(1) The following transactions or transfers are exempt from the criminal 

history record check requirement of subdivision (c)(3): 

(A) Transactions between licensed: 

(i) Importers; 

(ii) Manufacturers; 

(iii) Dealers; and 

(iv) Collectors who meet the requirements of subsection (b) and 
certify prior to the transaction the legal and licensed status of both 
parties; 

(B) Transactions or transfers between a licensed importer, licensed 
manufacturer, or licensed dealer and a bona fide law enforcement agency 
or the agency’s personnel. However, all other requirements of subsection 
(c) are applicable to a transaction or transfer under this subdivision 
(1)(1)(B); and 

(C) Transactions by a gun dealer, as defined in subdivision (b)(2), 
making occasional sales, exchanges, or transfers of firearms that comprise 
all or part of the gun dealer’s personal collection of firearms. 

(2) The burden of proving the legality of any transaction or transfer under 
this subsection (J) is upon the transferor. 

(m) The director of the Tennessee bureau of investigation is authorized to 
make and issue all rules and regulations necessary to carry out this section. 
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(n) In addition to the other grounds for denial, the bureau shall deny the 
transfer of a firearm if the background check reveals information indicating 
that the purchaser has been charged with a crime for which the purchaser, if 
convicted, would be prohibited under state or federal law from purchasing, 
receiving, or possessing a firearm; and, either there has been no final 
disposition of the case, or the final disposition is not noted. 

(o) Upon receipt of the criminal history challenge form indicating a purchas- 
er’s request for review of the denial, the bureau shall proceed with efforts to 
obtain the final disposition information. The purchaser may attempt to assist 
the bureau in obtaining the final disposition information. If neither the 
purchaser nor the bureau is able to obtain the final disposition information 
within fifteen (15) calendar days of the bureau’s receipt of the criminal history 
challenge form, the bureau shall immediately notify the federal firearms 
licensee that the transaction that was initially denied is now a “conditional 
proceed.” A “conditional proceed” means that the federal firearms licensee may 
lawfully transfer the firearm to the purchaser. 

(p) In any case in which the transfer has been denied pursuant to subsection 
(n), the inability of the bureau to obtain the final disposition of a case shall not 
constitute the basis for the continued denial of the transfer as long as the 
bureau receives written notice, signed and verified by the clerk of the court or 
the clerk’s designee, that indicates that no final disposition information is 
available. Upon receipt of the letter by the bureau, the bureau shall immedi- 
ately reverse the denial. 

(q)(1) It is an offense for a person to purchase or attempt to purchase a 

firearm knowing that the person is prohibited by state or federal law from 

owning, possessing or purchasing a firearm. 

(2) Itis an offense to sell or offer to sell a firearm to a person knowing that 
the person is prohibited by state or federal law from owning, possessing or 
purchasing a firearm. 

(3) It is an offense to transfer a firearm to a person knowing that the 
person: 

(A) Has been judicially committed to a mental institution or adjudi- 
cated as a mental defective unless the person’s right to possess firearms 
has been restored pursuant to title 16; or 

(B) Is receiving inpatient treatment, pursuant to title 33, at a treat- 
ment resource, as defined in § 33-1-101, other than a hospital. 

(4) A violation of this subsection (q) is a Class A misdemeanor. 

(r) The criminal history records check required by this section shall not 
apply to an occasional sale of a used or second-hand firearm by a person who 
is not engaged in the business of importing, manufacturing, or dealing in 
firearms, pursuant to 18 U.S.C. §§ 921 and 923. 


History. ch. 578, § 9; 20138, ch. 236, § 36; 2017, ch. 185, 
Acts 1989, ch. 591, § 1; 1993, ch. 372, § 1;  §§ 1, 2; 2019, ch. 345, § 53; 2019, ch. 432, § 1; 

1994, ch. 1001, §§ 1-6; 1995, ch. 371,§ 1;1996, 2021, ch. 64, § 45. 

ch. 1075, §§ 1, 2; 1998, ch. 1071, § 1; 2001, ch. 

396, § 1; 2005, ch. 482, § 8; 2006, ch. 920,§ 4; Amendments. 

2009, ch. 102, §§ 1, 2; 2009, ch. 195, § 2; 2009, The 2019 amendment by ch. 345 substituted 
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“judiciary” for “criminal justice” preceding Effective Dates. 

“committee of the house” in the fourth sentence Acts 2019, ch. 345, § 148. May 10, 2019. 

of (e)(2). Acts 2019, ch. 432, § 2. May 21, 2019. 
The 2019 amendment by ch. 432 added (q)(3). Acts 2021, ch. 64, § 132. March 29, 2021. 
The 2021 amendment substituted “criminal 

justice committee of the house of representa- 

tives” for “judiciary committee of the house of 

representatives” in (e)(2). 


39-17-1317. Confiscation and disposition of confiscated weapons. 


(a)(1) Any weapon that is possessed, used, or sold in violation of the law shall 

be confiscated by a law enforcement officer and declared to be contraband by 

a court of record exercising criminal jurisdiction. 

(2)(A) The sheriff or chief of police for the jurisdiction where the weapon 

was confiscated may petition the court for permission to dispose of the 

weapon in accordance with this section. 

(B) If the weapon was confiscated by a judicial district drug task force, 
then the director of the task force where the weapon was confiscated may 
petition the court for disposal of the weapon in accordance with this 
section. 

(C) If the weapon was confiscated by the department of safety, then the 
commissioner of safety may petition the court for disposal of the weapon in 
accordance with this section. 

(D) If the weapon was confiscated by the Tennessee bureau of investi- 
gation, then the director may petition the court for disposal of the weapon 
in accordance with this section. 

(b) Any weapon declared contraband, secured by a law enforcement officer 
or agency after being abandoned, voluntarily surrendered to a law enforcement 
officer or agency, or obtained by a law enforcement agency, including through 
a buyback program, shall be, pursuant to a written order of the court: 

(1) Sold in a public sale; 

(2) Used for legitimate law enforcement purposes, at the discretion of the 
court; or 

(3) Relinquished in accordance with subsection (i). 

(c) If the weapon was confiscated, or obtained after being abandoned and 
secured, after being voluntarily surrendered, or through a buyback program, 
by a local law enforcement agency or a judicial district drug task force and if 
the court orders the weapon to be sold, then: 

(1) It shall be sold at a public auction not later than six (6) months from 
the date of the court order. The sale shall be conducted by the sheriff of the 
county or the chief of police of the municipality in which it was seized or 
obtained; 

(2) The proceeds from the sale shall be deposited in the county or 
municipal general fund and allocated solely for law enforcement purposes; 

(3) The sale shall be advertised: 

(A) In a daily or weekly newspaper circulated within the county. The 
advertisement shall run for not less than three (3) editions and not less 
than thirty (30) days prior to the sale; or 

(B) By posting the sale on a website maintained by the state or a 
political subdivision of the state not less than thirty (30) days prior to the 
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sale; and 

(4) If required by federal or state law, then the sale can be conducted 
under contract with a licensed firearm dealer, whose commission shall not 
exceed twenty percent (20%) of the gross sales price. However, the dealer 
shall not hold any elective or appointed position within the federal, state, or 
local government in this state during any stage of the sales contract. 

(d) If the weapon was confiscated, or obtained after being abandoned and 
secured, after being voluntarily surrendered, or through a buyback program, 
by the department of safety or the Tennessee bureau of investigation and if the 
court orders it to be sold, then it shall be turned over to the department of 
general services, which shall sell the weapon and dispose of the proceeds of the 
sale in the same manner as it currently does for other confiscated weapons. 

(e) If the court orders the weapon to be retained and used for legitimate law 
enforcement purposes, then: 

(1) Title to the weapon shall be placed in the law enforcement agency or 
judicial district drug task force retaining the weapon; and 

(2) When the weapon is no longer needed for legitimate law enforcement 
purposes, it shall be sold in accordance with this section. 

(f) If the weapon is sold, then the commissioner of safety or the director of 
the Tennessee bureau of investigation, the sheriff, chief of police, or director of 
the judicial district drug task force shall file an affidavit with the court issuing 
the sale order. The affidavit shall: 

(1) Be filed within thirty (80) days after the sale; 

(2) Identify the weapon, including any serial number, and shall state the 
time, date, and circumstances of the sale; and 

(3) List the name and address of the purchaser and the price paid for the 
weapon. 

(g) Notwithstanding any other provisions of this section: 

(1) A weapon that may be evidence in an official proceeding shall be 
retained or otherwise preserved in accordance with the rules or practices 
regulating the preservation of evidence. The weapon shall be sold or retained 
for legitimate law enforcement purposes not less than sixty (60) days nor 
more than one hundred eighty (180) days after the last legal proceeding 
involving the weapon; provided, that the requirements of subdivision (g)(2) 
have been met; and 

(2) Alaw enforcement agency possessing a weapon declared contraband, 
retained as evidence in an official proceeding, secured after being aban- 
doned, or surrendered by someone other than the owner shall use best efforts 
to determine whether the weapon has been lost by or stolen or borrowed from 
an innocent owner, and if so, the agency shall return the weapon to the 
owner, if ascertainable, unless that person is ineligible to possess, receive, or 
purchase such weapon under state or federal law. 

(h)(1) Except in accordance with this section, no weapon seized by law 

enforcement officials or judicial district drug task force members shall be 

used for law enforcement purposes, sold, or destroyed. 

(2) No weapon seized by law enforcement officials or judicial district drug 
task force members shall be used for any personal use. 

(i) Notwithstanding this section, if the chief of police, sheriff, director of the 
judicial district drug task force, commissioner of safety, or director of the 
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tained the weapon, certifies to the court that a weapon is inoperable or unsafe, 
then the court shall order the weapon: 

(1) Destroyed or recycled; or 

(2) Transferred to a museum or historical society that displays such items 
to the public and is lawfully eligible to receive the weapon. 

(j) A violation of this section is a Class B misdemeanor. 

(k) Nothing in this section shall authorize the purchase of any weapon, the 

possession of which is otherwise prohibited by law. 

(1)(1) The commissioner of safety, the director of the Tennessee bureau of 
investigation, the executive director of the Tennessee alcoholic beverage 
commission, the executive head of any local law enforcement agency, or the 
director of a judicial district drug task force may petition the criminal court 
or the court in the official’s county having criminal jurisdiction for permis- 
sion to exchange firearms that have previously been properly titled, as 
specified by this section, to the law enforcement agency or the drug task force 
for other firearms, ammunition, body armor, or equipment suitable for use 
for legitimate law enforcement purposes by the law enforcement agency or 
drug task force. 

(2) The exchange of firearms for the specified items used for legitimate 
law enforcement purposes is permitted only between the department of 
safety, the director of the Tennessee bureau of investigation, the executive 
director of the Tennessee alcoholic beverage commission, a local law enforce- 
ment agency, a judicial district drug task force, and a licensed and qualified 
law enforcement firearms dealer. 

(3) No firearm obtained by a law enforcement agency through a buyback 
program shall be eligible to be exchanged under this subsection (J). 


History. 

Acts 1989, ch. 591, § 1; 1991, ch. 111, §§ 1-6; 
1992, ch. 734, §§ 1-5; 2006, ch. 798, § 2; 2009, 
ch. 116, § 1; 2010, ch. 629, §§ 1-11; 2011, ch. 
159, § 1; 2015, ch. 408, § 1; 2021, ch. 166, § 1. 


Amendments. 
The 2021 amendment substituted “other fire- 
arms, ammunition, body armor, or equipment 


suitable for use for legitimate law enforcement 
purposes by the law enforcement agency or 
drug task force” for “other firearms, ammuni- 
tion, or body armor suitable for use by the law 
enforcement agency or drug task force” in (1)(1). 


Effective Dates. 
Acts 2021, ch. 166, § 2. July 1, 2021. 


39-17-1321. Possession of handgun while under influence — Penalty. 


(a) Notwithstanding whether a person has a permit issued pursuant to 
§ 39-17-1315 or § 39-17-1351 or § 39-17-1366, it is an offense for a person to 
possess a handgun while under the influence of alcohol or any controlled 
substance or controlled substance analogue. 
(b) It is an offense for a person to possess a firearm if the person is both: 
(1) Within the confines of an establishment open to the public where 
liquor, wine or other alcoholic beverages, as defined in § 57-3-101(a), or beer, 
as defined in § 57-6-102, are served for consumption on the premises; and 
(2) Consuming any alcoholic beverage listed in subdivision (b)(1). 
(c)(1) A violation of this section is a Class A misdemeanor. 
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(2) In addition to the punishment authorized by subdivision (c)(1), if the 
violation is of subsection (a), occurs in an establishment described in 
subdivision (b)(1), and the person has a handgun permit issued pursuant to 
§ 39-17-1351 or § 39-17-1366, such permit shall be suspended in accordance 
with § 39-17-1352 for a period of three (3) years. 


History. 2020, inserted “or § 39-17-1366” in (a) and 
Acts 1994, ch. 948, § 10; 1997, ch. 476, § 4;  (c)(2). 


2010, ch. 1009, Bh: 2012, ch. 848, $022: 2019, 
ch. 479, § 16. Effective Dates. 


Acts 2019, ch. 479, § 22. January 1, 2020. 
Amendments. 


The 2019 amendment, effective January 1, 
39-17-1322. Defenses. 


NOTES TO DECISIONS 


1. Instructions. tent to go armed and the Perrier decision was 

Trial court did not err by failing to instruct not limited to convicted felons in possession of a 
the jury that defendant had no duty to retreat firearm. State v. Smith, — S.W.3d —, 2020 
because it found that defendant was acting ‘Tenn. Crim. App. LEXIS 453 (Tenn. Crim. App. 
unlawfully by carrying a firearm with the in- June 30, 2020). 


39-17-1324. Offense of possessing firearm or antique firearm during 
commission or attempt to commit dangerous felony. 


(a) It is an offense to possess a firearm or antique firearm with the intent to 
go armed during the commission of or attempt to commit a dangerous felony. 

(b) It is an offense to employ a firearm or antique firearm during the: 

(1) Commission of a dangerous felony; 

(2) Attempt to commit a dangerous felony; 

(3) Flight or escape from the commission of a dangerous felony; or 

(4) Flight or escape from the attempt to commit a dangerous felony. 

(c) A person may not be charged with a violation of subsection (a) or (b) if 
possessing or employing a firearm or antique firearm is an essential element of 
the underlying dangerous felony as charged. In cases where possession or 
employing a firearm or antique firearm are elements of the charged offense, 
the state may elect to prosecute under a lesser offense wherein possession or 
employing a firearm or antique firearm is not an element of the offense. 

(d) A violation of subsection (a) or (b) is a specific and separate offense, 
which shall be pled in a separate count of the indictment or presentment and 
tried before the same jury and at the same time as the dangerous felony. The 
jury shall determine the innocence or guilt of the defendant unless the 
defendant and the state waive the jury. 

(e)(1) A sentence imposed for a violation of subsection (a) or (b) shall be 

served consecutive to any other sentence the person is serving at the time of 

the offense or is sentenced to serve for conviction of the underlying 
dangerous felony. 

(2) A person sentenced for a violation of subsection (a) or (b) shall not be 
eligible for pretrial diversion pursuant to title 40, chapter 15, judicial 
diversion pursuant to § 40-35-3138, probation pursuant to § 40-35-3083, 
community correction pursuant to title 40, chapter 36, participation in a 


39-17-1324 _ CRIMINAL OFFENSES 184 — 


drug court program or any other program whereby the person is permitted — 

supervised or unsupervised release into the community prior to service of — 

the entire mandatory minimum sentence imposed less allowable sentence 

credits earned and retained as provided in § 40-35-501()). 

(f) In a trial for a violation of subsection (a) or (b), where the state is also 
seeking to have the person sentenced under subdivision (g)(2) or (h)(2), the 
trier of fact shall first determine whether the person possessed or employed a 
firearm or antique firearm. If the trier of fact finds in the affirmative, proof of 
a qualifying prior felony conviction pursuant to this section shall then be 
presented to the trier of fact. 

(g)(1) A violation of subsection (a) is a Class D felony, punishable by a 

mandatory minimum three-year sentence to the department of correction. 

(2) A violation of subsection (a) is a Class D felony, punishable by a 
mandatory minimum five-year sentence to the department of correction, if 
the defendant, at the time of the offense, had a prior felony conviction. 
(h)(1) A violation of subsection (b) is a Class C felony, punishable by a 
mandatory minimum six-year sentence to the department of correction. 

(2) A violation of subsection (b) is a Class C felony, punishable by a 
mandatory minimum ten-year sentence to the department of correction, if 
the defendant, at the time of the offense, had a prior felony conviction. 

(i) As used in this section, unless the context otherwise requires: 

(1) “Dangerous felony” means: 

(A) Attempt to commit first degree murder, as defined in §§ 39-12-101 
and 39-13-202; 

(B) Attempt to commit second degree murder, as defined in §§ 39-13- 
210 and 39-12-101; 

(C) Voluntary manslaughter, as defined in § 39-13-211; 

(D) Carjacking, as defined in § 39-13-404; 

(EK) Especially aggravated kidnapping, as defined in § 39-13-305; 

(F) Aggravated kidnapping, as defined in § 39-13-304; 

(G) Especially aggravated burglary, as defined in § 39-13-1004; 

(H) Aggravated burglary, as defined in § 39-13-1003; 

(I) Especially aggravated stalking, as defined in § 39-17-315(d); 

(J) Aggravated stalking, as defined in § 39-17-315(c); 

(K) Initiating the process to manufacture methamphetamine, as de- 
fined in § 39-17-435; 

(L) A felony involving the sale, manufacture, distribution or possession 
with intent to sell, manufacture or distribute a controlled substance or 
controlled substance analogue defined in part 4 of this chapter; or 

(M) Any attempt, as defined in § 39-12-1001, to commit a dangerous 
felony; 

(2)(A) “Prior conviction” means that the person serves and is released or 

discharged from, or is serving, a separate period of incarceration or 

supervision for the commission of a dangerous felony prior to or at the time 

of committing a dangerous felony on or after January 1, 2008; 7 

(B) “Prior conviction” includes convictions under the laws of any other 
state, government or country that, if committed in this state, would 
constitute a dangerous felony. If a felony offense in a jurisdiction other 
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than Tennessee is not identified as a dangerous felony in this state, it shall 

be considered a prior conviction if the elements of the felony are the same 

as the elements for a dangerous felony; and 

(3) “Separate period of incarceration or supervision” includes a sentence 
to any of the sentencing alternatives set out in § 40-35-104(c)(3)-(9). A 
dangerous felony shall be considered as having been committed after a 
separate period of incarceration or supervision if the dangerous felony is 


committed while the person was: 


(A) On probation, parole or community correction supervision for a 


dangerous felony; 


(B) Incarcerated for a dangerous felony; 

(C) Assigned to a program whereby the person enjoys the privilege of 
supervised release into the community, including, but not limited to, work 
release, educational release, restitution release or medical furlough for a 


dangerous felony; or 


(D) On escape status from any correctional institution when incarcer- 


ated for a dangerous felony. 


(j) Any person convicted under this section who has a prior conviction under 
this section shall be sentenced to incarceration with the department of 
correction for not less than fifteen (15) years. A person sentenced under this 
subsection (j) shall serve one hundred percent (100%) of the sentence imposed. 


History. 

Acts 2007, ch. 594, § 1; 2009, ch. 583, § 1; 
2012, ch. 848, § 24; 2012, ch. 950, § 1; 2019, ch. 
279, § 4; 2021, ch. 545, § 9. 


Amendments. 
The 2019 amendment inserted “or antique 
firearm” throughout. 


The 2021 amendment substituted “§ 39-13- 
1004” for “§ 39-14-404” in (i)(1)(G); and substi- 
tuted “§ 39-13-1003” for “§ 39-14-403” in 
(i)(1)(H). 

Effective Dates. 


Acts 2019, ch. 279, § 5. May 2, 2019. 
Acts 2021, ch. 545, § 19. July 1, 2021. 


NOTES TO DECISIONS 


ANALYSIS 


1 Dangerous Felony. 

sf Evidence Sufficient. 
8. Evidence Insufficient. 
10. Sentencing. 

13. Sentence Affirmed. 


1. Dangerous Felony. 

Defendant’s sentences were improperly en- 
hanced to a ten-year mandated minimum sen- 
tence because none of his prior felony convic- 
tions listed in the presentment were dangerous 
felonies. State v. Stumbo, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 552 (Tenn. Crim. App. 
July 23, 2018). 

Petitioner waived his double jeopardy claim 
by entering his guilty plea in count two to 
possession of a firearm, but in any event, he 
was not entitled to relief because a directed 
verdict on count two, which was contingent on 
the jury’s guilty verdict in count one, first 
degree murder, did not preclude him from being 
retried on count two; the directed verdict was 


entered because count one was not an enumer- 
ated dangerous felony, and when the verdict on 
count one was set aside, petitioner returned to 
the position he held post-indictment. Evans vy. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 769 (Tenn. Crim. App. Oct. 15, 2018). 

Trial court properly denied defendant’s re- 
quest to withdraw his guilty plea; while the 100 
percent service rate for the entire 10-year sen- 
tence in count three was illegal because defen- 
dant’s prior Louisiana armed robbery convic- 
tions did not qualify as a dangerous felony, the 
trial court appropriately found that the illegal 
aspect of the sentence was not a material com- 
ponent of the plea. The proper remedy was to 
amend defendant’s sentence. State v. Smith, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 141 
(Tenn. Crim. App. Apr. 12, 2021). 


7. Evidence Sufficient. 

Evidence that defendant and his accomplice 
fired at least 12 shots at the victims was suffi- 
cient to show that defendant intentionally shot 
the victims with the knowledge that shooting 
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them was reasonably certain to kill them and 
thus, supported defendant’s convictions for at- 
tempted second-degree murder and unlawful 
employment of a firearm during the commis- 
sion or attempt to commit a dangerous felony. 
State v. Orozco, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 411 (Tenn. Crim. App. May 24, 
2018). 

Defendant’s admission that he rented the 
motel room, he owned and possessed the pistol, 
and that he was selling marijuana and meth- 
amphetamine was sufficient to prove that de- 
fendant possessed the pistol with intent to go 
armed during the commission of the marijuana 
offense, a dangerous felony. State v. Mahaffey, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 589 
(Tenn. Crim. App. Aug. 7, 2018). 

Victim’s testimony that defendant entered 
his residence with a gun and employed the gun 
during the burglary and robbery was sufficient 
to support defendant’s conviction for employing 
a firearm during aggravated burglary. State v. 
Gray, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 700 (Tenn. Crim. App. Sept. 14, 2018). 

Defendant entered the victims’ apartment 
armed with a handgun and pointed the gun at 
the victims while demanding money, and thus 
the evidence was sufficient to sustain his con- 
viction for employment of a firearm during the 
commission of a dangerous felony, aggravated 
burglary. State v. Austin, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 758 (Tenn. Crim. App. 
Oct. 5, 2018). 

Since defendant was convicted of possession 
of marijuana with intent to sell or deliver, an 
enumerated dangerous felony, and defendant 
testified to carrying the firearm found on his 
person for protection, the evidence was suffi- 
cient to support his conviction for possession of 
a firearm with intent to go armed. State v. 
Evans, — 8.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 913 (Tenn. Crim. App. Dec. 20, 2018), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
104 (Tenn. Feb. 20, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction for possession of a firearm 
with the intent to go armed during the commis- 
sion of a dangerous felony because the evidence 
was sufficient for the underlying felony of pos- 
session with intent to sell and deliver more 
than .5 grams of cocaine—as defendant allowed 
defendant’s house to be used as the location for 
a drug venture—and defendant admitted that a 
revolver found under a couch of defendant’s 
house belonged to defendant. State v. Moore, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 22 
(Tenn. Crim. App. Jan. 14, 2019), appeal de- 
nied, — S.W.3d —, 2019 Tenn. LEXIS 205 
(Tenn. Apr. 11, 2019). 

Because the evidence reflected defendant 
used a firearm in an attempted first degree 
murder, it supported his conviction for employ- 
ing a firearm during the commission of a dan- 
gerous felony. State v. Russell, — S.W.3d —, 
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2019 Tenn. Crim. App. LEXIS 86 (Tenn. Crim. 
App. Feb. 8, 2019). 

Since there was sufficient evidence that de- 
fendant possessed a firearm while committing 
possession of cocaine and marijuana with an 
intent to sell or deliver, a dangerous felony, 
there was sufficient evidence to support defen- 
dant’s conviction for unlawful possession of a 
firearm during the commission of a dangerous 
felony. State v. Gill, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 91 (Tenn. Crim. App. Feb. 11, 
2019). 

Evidence was sufficient to support defen- 
dant’s convictions of attempted voluntary man- 
slaughter and employing a firearm during the 
commission of a dangerous felony as to the first 
victim because it showed that they had two 
separate altercations prior to the shooting, dur- 
ing the fight defendant pulled a gun from his 
boot and aimed it at the victim, and when he 
fired the gun through the wall it missed the 
victim and hit the second victim. State v. Jen- 
kins, — S.W.38d —, 2019 Tenn. Crim. App. 
LEXIS 110 (Tenn. Crim. App. Feb. 15, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction for possession of a firearm 
with the intent to go armed during the commis- 
sion of a dangerous felony because a trooper 
recovered a firearm and a baggy containing 
marijuana and pills from defendant’s person 
during a search of his vehicle. State v. Barnett, 
—§.W.3d —, 2019 Tenn. Crim. App. LEXIS 142 
(Tenn. Crim. App. Mar. 6, 2019), appeal denied, 
— §.W.3d —, 2019 Tenn. LEXIS 352 (Tenn. July 
18, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of employment of a firearm 
during the commission of a dangerous felony 
because it showed that defendant found the 
victim hiding in a closet, he put a gun to the 
victim’s head and pulled the trigger as she 
begged for her life, the gun jammed, and defen- 
dant, unable to get the gun to fire, left the 
house. State v. Burrow, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 227 (Tenn. Crim. App. 
Apr. 9, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 433 (Tenn. Aug. 20, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of possession of a firearm 
during the commission of a dangerous felony 
because it showed that a loaded rifle sat within 
feet of defendant prior to arrest. While the 
subsequent investigation revealed the rifle be- 
longed to defendant’s father, nothing in the 
record disputed the jury’s finding that defen- 
dant possessed the gun as he prepared to dis- 
tribute morphine to the three individuals in his 
home. State v. Alexander, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 306 (Tenn. Crim. App. 
May 14, 2019). 

Evidence was sufficient to support defen- 
dant’s conviction of employing a firearm during 
a dangerous felony because it showed that both 
defendants showed up at the home armed with 
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guns and shot at the house with the intent to 
kill the people inside and the uncontroverted 
testimony at trial named the people who were 
in the home at the time the shots were fired. 
State v. Avant, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 415 (Tenn. Crim. App. July 12, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 53 (Tenn. Jan. 17, 2020). 

All three defendants were involved in the 
events that led up to and included the victim’s 
murder, and there was sufficient evidence from 
~ which the jury could have found that an accom- 
_ plice’s testimony was corroborated and to sus- 
tain the convictions for each defendant for first 
degree murder, conspiracy, attempt, employing 
a firearm during the commission of a dangerous 
felony, and reckless endangerment; they all met 
to discuss killing someone in retaliation for the 
murder of one defendant’s sister earlier that 
day, and witnesses identified them. State v. 
Clayton, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 458 (Tenn. Crim. App. July 31, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
556 (Tenn. Dec. 10, 2019). 

Evidence was sufficient to support defen- 
dant’s convictions of knowingly possessing a 
controlled substance with intent to sell and 
possession of a firearm during the commission 
of a dangerous felony because the evidence 
established that defendant constructively pos- 
sessed the drugs and gun, as officers who re- 
sponded to the scene testified there were men’s 
clothing and shoes laying around the room, the 
beds were disheveled and there was a lot of 
baggage in the room, and there was no evidence 
of items belonging to a women in the room. 
State v. Brandon, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 52 (Tenn. Crim. App. Jan. 
31, 2020). 

Because the evidence was sufficient to sup- 
port defendant’s attempted second degree mur- 
der conviction and showed he used a firearm to 
commit the offense, the evidence was sufficient 
to support defendant’s employing a firearm 
during the commission of a dangerous felony 
conviction. State v. Wilkins, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 55 (Tenn. Crim. App. 
Jan. 31, 2020). 

That the handgun found under defendant’s 
mattress belonged to him, that he had the 
ability to exercise dominion and control over it, 
and that it was within the immediate proximity 
of the contraband established defendant’s in- 
tent to go armed and demonstrated a nexus 
between the firearm and the drugs. State v. 
Perez, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 168 (Tenn. Crim. App. Mar. 5, 2020). 

Defendant’s contention that the evidence was 
insufficient to support his convictions for at- 
tempted second degree murder and other of- 
fenses because witnesses testified that the vic- 
tim was the primary aggressor failed because a 
reasonable juror could have found that defen- 
dant’s self-defense claim was not well-founded 


OFFENSES AGAINST PUBLIC HEALTH, SAFETY, WELFARE 39-17-1324 


given the victim’s testimony that he had not 
drawn his gun when defendant opened fire and 
that defendant turned and walked toward the 
victim when the victim came outside, engaging 
further rather than continuing to walk away. 
State v. Cole, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 214 (Tenn. Crim. App. Apr. 1, 
2020). 

Evidence was sufficient to support defen- 
dant’s convictions of attempted second degree 
murder, aggravated assault, and employing a 
firearm during the commission of a dangerous 
felony because the victim’s identification of 
defendant in a photographic lineup and at trial 
was sufficient to establish defendant’s identity 
as the perpetrator, and the jury could consider 
defendant’s accomplice’s testimony because it 
was sufficiently corroborated by the victim’s 
testimony. State v. Hill, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 310 (Tenn. Crim. App. 
Apr. 30, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 310 (Tenn. Aug. 11, 2020). 

Evidence was sufficient to support defen- 
dant’s convictions because it showed that a 
co-defendant and defendant made a plan to “hit 
a lick” on Hispanic people, obtained a working 
magazine for the malfunctioning handgun, 
armed themselves, and asked another co-defen- 
dant to drive them around town to identify 
vulnerable targets. After choosing a house, the 
co-defendant and defendant walked back to the 
house, fired two shots into the air, and ordered 
the victims onto the ground, one of the men 
took a victim’s wallet, and when they were 
surprised by the victims inside the house open- 
ing the door, the co-defendant and defendant 
opened fire, striking the house and four people 
present. State v. Young, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 335 (Tenn. Crim. App. 
May 12, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 507 (Tenn. Sept. 21, 2020). 

Testimony that defendant drove the vehicle 
from which two weapons fired multiple gun- 
shots and evidence that three victims were shot 
and one died from her wounds permitted the 
jury to infer defendant knew that firing a gun 
at the home which he knew to be filled with 
people could have resulted in any of their 
deaths and thus supported defendant’s convic- 
tions for second-degree murder, attempted sec- 
ond-degree murder, and possession of a firearm 
during the attempt. State v. Parham, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 348 (Tenn. 
Crim. App. May 15, 2020), appeal denied, — 
S.W.3d —, 2020 Tenn. LEXIS 540 (Tenn. Sept. 
18, 2020). 

Evidence was sufficient to establish defen- 
dant’s identity as the perpetrator because the 
victim testified to being robbed by masked and 
armed men in the victim’s home, a police officer 
saw an individual matching the description of 
one of the assailants, a police dog tracked the 
individual to where defendant came out from 
behind a shed and said, “I give up,” a gun was 
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found in a nearby trash can, the victim identi- 
fied defendant in a show-up identification, and 
defendant made incriminating statements dur- 
ing recorded telephone calls while in jail. State 
v. Ward, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 516 (Tenn. Crim. App. July 28, 2020). 

Evidence was sufficient to support second 
and third defendants’ convictions for aggra- 
vated robbery, theft, conspiracy, aggravated 
burglary, and firearms offenses, as it showed 
that first defendant devised a plan to conduct a 
home invasion and steal stuff, he enlisted oth- 
ers, including second and third defendants, to 
carry o ut the plan, and the group carried out 
the plan, which included the use of masks, 
gloves, and a gun to take the items from the 
victim’s home. State v. Morales, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 619 (Tenn. Crim. 
App. Sept. 18, 2020). 

Evidence was sufficient to convict defendant 
of first degree felony murder, criminal attempt 
to commit second degree murder, aggravated 
robbery, and employing a firearm during the 
commission of a felony because defendant and 
co-defendant, each wielding a deadly weapon, 
approached the victims on the front porch of a 
residence; an altercation between the four men 
ensued; defendant pointed an automatic pistol 
at the first victim; while brandishing his 
weapon, co-defendant took cash from each vic- 
tim and a cell phone from the second victim; 
when the second victim attempted to defend 
himself, co-defendant fired five shots; and the 
second victim later died from his gunshot 
wounds. State v. Wilson, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 719 (Tenn. Crim. App. 
Nov. 10, 2020). 

Evidence was sufficient to support defen- 
dant’s convictions of second degree murder, 
attempted second degree murder, and employ- 
ing a firearm during the commission of a dan- 
gerous felony because it showed that defendant 
had previously shot the victim, they got into an 
argument at a store, when the victim and his 
friend left the store on a scooter defendant and 
his friends began shooting them, the victim’s 
friend identified defendant as one of the men 
who shot at them, and the victim’s cause of 
death was two gunshot wounds to the chest. 
State v. Stevenson, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 798 (Tenn. Crim. App. Dec. 
16, 2020). 

Evidence was sufficient for the jury to reject 
defendant’s claim of self-defense and find him 
guilty of voluntary manslaughter, attempted 
voluntary manslaughter, and employing a fire- 
arm during the commission of a dangerous 
felony, as the proof at trial was that multiple 
shots were fired from the direction of defen- 
dant’s porch toward the location of the victim’s 
car and a second victim was shot in the back 
while he seated in the rear seat of the car, 
which was driving away from the scene at the 
time. State v. Howard, — S.W.3d —, 2021 Tenn. 
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Crim. App. LEXIS 27 (Tenn. Crim. App. Jan. 
Ly 2021) 

Evidence was sufficient to sustain defen- 
dant’s conviction for employment of a firearm 
during the commission of or attempt to commit 
a dangerous felony because defendant admitted 
that he had a firearm, and a rational juror 
could conclude that he intended to “go armed” 
because a police officer followed him into the 
trailer park and he had an outstanding arrest 
warrant. Moreover, after the officer pulled up to 
the trailer, a witness saw defendant put the 
gun in his waistband. State v. Moon, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 55 (Tenn. 
Crim. App. Feb. 14, 2021). 

Evidence was insufficient to support defen- 
dant’s conviction for possession of a firearm by 
a felon with a prior felony drug conviction 
because defendant had a prior felony conviction 
at the time of the offense and the evidence was 
more than sufficient to support defendant’s 
conviction for attempted first-degree murder. 
State v. Smith, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 148 (Tenn. Crim. App. Apr. 13, 
2021). 


8. Evidence Insufficient. 

Evidence was insufficient to support defen- 
dant’s convictions because the State failed to 
present any proof that he actually or construc- 
tively possessed the drugs or gun in the motel 
room, as the police did not find any contraband 
on defendant and fingerprint analysis was not 
conducted on any of the items seized. The State 
did not present any proof as to who had rented 
the room or possessed a key, how long defen- 
dant had been in the room, how long he in- 
tended to stay in the room, or whether any of 
the bags or clothing in the room belonged to 
him. State v. Jones, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 151 (Tenn. Crim. App. Feb. 
27, 2020). 


10. Sentencing. 

Trial court erred in finding that it did not 
have the authority to order defendant to serve 
his sentences for the drug convictions on pro- 
bation because the possession of a firearm with 
the intent to go armed during the commission 
of a dangerous felony statute limited the trial 
court’s discretion to grant probation only for 
convictions resulting from the possession of a 
firearm and did not limit the trial court’s dis- 
cretion to grant probation for the underlying 
dangerous felonies; thus, defendant, who was 
sentenced to three years each for the drug 
convictions, was eligible for probation for those 
convictions. State v. Lindsey, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 451 (Tenn. Crim. App. 
June 20, 2018). 

Trial court did not abuse its discretion by 
imposing partial consecutive sentencing and a 
total effective sentence of life plus 24 years for 
first degree felony and premeditated murder, 
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aggravated robbery, attempted aggravated rob- 
bery, aggravated burglary, and employment of a 
firearm; defendant committed six distinct vio- 
lations of the law and the trial court properly 
applied the dangerous offender category after 
making the necessary findings, which included 
in part his long history of being a drug dealer 
and being affiliated with a gang. State v. Aus- 
tin, — S.W.3d —, 2018 Tenn. Crim. App. LEXIS 
758 (Tenn. Crim. App. Oct. 5, 2018). 

Defendant’s sentence was not an abuse of 
discretion because (1) defendant’s firearm of- 
fense sentence was statutorily set, (2) the ag- 
gravating factor for particularly great injury 
was properly applied to defendant’s aggravated 
assault sentence based on the victim’s written 
statement describing specific, objective ex- 
amples of the long-lasting and significant ef- 
fects defendant’s conduct had and continued to 
have on the victim, (3) the sentence was within 
the range defendant faced as a Range I of- 
fender, and (4) defendant did not state what 
mitigating factors defendant believed the court 
should have applied. State v. Blackmon, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 435 
(Tenn. Crim. App. July 17, 2019). 

Remand as to defendant’s sentence for em- 
ploying a firearm during the commission of a 
dangerous felony was necessary because defen- 
dant did not have any prior felonies and thus, 
by statute he should have received a mandatory 
minimum six-year sentence, not 10 years as 
imposed by the trial court. State v. Wren, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 576 
(Tenn. Crim. App. Sept. 13, 2019). 


13. Sentence Affirmed. 
Twenty-five-year sentence defendant re- 
ceived for attempted first degree murder was 
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not excessive because a 10-year sentence for 
the firearms offense and consecutive sentenc- 
ing for the two conviction offenses of attempted 
first-degree murder were required. State v. 
Ward, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 202 (Tenn. Crim. App. Apr. 1, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
331 (Tenn. July 18, 2019). 

Defendant did not show consecutive sentenc- 
ing was in error because (1) consecutive sen- 
tencing was mandatory for a firearm charge 
and attempted first degree murder, (2) defen- 
dant did not contest a finding of being a dan- 
gerous offender whose behavior indicated little 
or no regard for human life and no hesitation 
about committing a crime in which the risk to 
human life was high, and (38) the evidence 
presumably sufficed when defendant did not 
include the presentence report in the appellate 
record. State v. Chambers, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 241 (Tenn. Crim. App. 
Apr. 15, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 330 (Tenn. July 19, 2019). 

Trial court did not abuse its discretion by 
imposing consecutive sentences upon defen- 
dant’s convictions for two counts each of aggra- 
vated burglary, employing a firearm during the 
commission of a dangerous felony, and aggra- 
vated robbery because, by operation of law, the 
sentence for employing a firearm during the 
commission of a dangerous felony was to be 
served consecutive to any other sentence defen- 
dant was serving at the time of the offense or 
was sentenced to serve for conviction of the 
underlying dangerous felony. State v. Anderson, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 76 
(Tenn. Crim. App. Mar. 5, 2021). 


39-17-1326. Private right of action for intentional disclosure of infor- 
mation regarding firearms — Award of damages. 


(a) This section and § 39-17-1327 are known and may be cited as the 
“Firearms Information Privacy Protection Act.” 

(b) If a person intentionally discloses information that the person knows or 
reasonably should know was unlawfully obtained and that identifies another 
person as the purchaser or owner of a firearm, firearm ammunition, or firearm 
accessory for purposes of compiling or facilitating the compilation of a federal 
firearms registry or database or the confiscation of firearms, then the person 
disclosing the information is subject to a private right of action by the person 
whose information was disclosed. 

(c) A court may award the person whose information was disclosed and 
prevails in an action under this section: 

(1) A minimum of seventy-five thousand dollars ($75,000) in statutory 

damages per intentional violation of subsection (b); 

(2) Actual damages; 
(3) Punitive damages; 
(4) Other forms of equitable relief; and 
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(5) Reasonable costs and attorney fees. 

(d) This section does not apply to information that is provided to a 
government entity pursuant to § 38-8-116, § 38-8-123, § 39-17-1315, § 39- 
17-1316, § 39-17-1351, § 39-17-1365, or § 39-17-1366, federal law, or as part 
of a criminal investigation. 


History. Effective Dates. 
Acts 2021, ch. 540, § 1. Acts 2021, ch. 540, § 3. July 1, 2021. 


39-17-1327. Unlawful disclosure of information regarding firearms by 
government personnel. 


(a) It is an offense for any personnel, including elected and appointed 
officials, of this state, a local governmental entity, or a political subdivision of 
this state, when acting in the person’s official capacity or disclosing informa- 
tion obtained in the person’s official capacity, to intentionally disclose infor- 
mation that identifies another person as the purchaser or owner of a firearm, 
firearm ammunition, or firearm accessory for the purpose of: 

(1) Compiling or facilitating the compilation of a federal firearms registry 
or database; or 
(2) The confiscation of firearms. 

(b) This section does not apply to information that is provided to a 
government entity pursuant to § 38-8-116, § 38-8-123, § 39-17-1315, § 39- 
17-1316, § 39-17-1351, § 39-17-1365, or § 39-17-1366, or as part of a criminal 
investigation. 

(c) A violation of this section is a Class E felony. 


History. Cross-References. 
Acts 2021, ch. 540, § 2. Penalty for Class E felony, § 40-35-111. 


Effective Dates. 
Acts 2021, ch. 540, § 3. July 1, 2021. 


39-17-1350. Law enforcement officers permitted to carry firearms — 
Exceptions — Restrictions — Identification card for cor- 
rections officers. 


(a) Notwithstanding any law to the contrary, any law enforcement officer 
may carry firearms at all times and in all places within Tennessee, on-duty or 
off-duty, regardless of the officer’s regular duty hours or assignments, except as 
provided by subsection (c), federal law, lawful orders of court or the written 
directives of the executive supervisor of the employing agency. 

(b) The authority conferred by this section is expressly intended to and shall 
supersede restrictions placed upon law enforcement officers’ authority to carry 
firearms by other sections within this part. 

(c) The authority conferred by this section shall not extend to a law 
enforcement officer: 

(1) Who is not engaged in the actual discharge of official duties as a law 
enforcement officer and carries a firearm onto school grounds or inside a 
school building during regular school hours unless the officer immediately 
informs the principal that the officer will be present on school grounds or 
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inside the school building and in possession of a firearm. If the principal is 
unavailable, the notice may be given to an appropriate administrative staff 
person in the principal’s office; 

(2) Who is consuming beer or an alcoholic beverage or who is under the 
influence of beer, an alcoholic beverage, or a controlled substance or 
controlled substance analogue; or 

(3) Who is not engaged in the actual discharge of official duties as a law 

enforcement officer while attending a judicial proceeding. 
(d)(1) For purposes of this section, “law enforcement officer” means a person 
who is a full-time employee of the state in a position authorized by the laws 
of this state to carry a firearm and to make arrests for violations of some or 
all of the laws of this state, or a full-time police officer who has been certified 
by the peace officer standards and training commission, or a commissioned 
reserve deputy sheriff as authorized in writing by the sheriff, or a commis- 
sioned reserve or auxiliary police officer as authorized in writing by the chief 
of police, or a sheriff who has been certified by the peace officer standards 
and training commission, or a deputy sheriff employed by a county as a court 
officer or corrections officer as authorized in writing by the sheriff. 

(2) For purposes of this section, “law enforcement officer” also means an 
inmate relations coordinator who is employed by the department of correc- 
tion and has completed the probationary period established for an inmate 
relations coordinator, a correctional officer who is employed by the depart- 
ment of correction and has completed the probationary period established for 
a correctional officer, a person employed by the department of correction as 
a warden, deputy warden, associate warden, correctional administrator, 
assistant or deputy commissioner, or commissioner who has successfully 
completed any probationary period if required for those positions and who 
has successfully completed firearms training in accordance with department 
of correction standards, which standards shall include, at a minimum, forty 
(40) hours initial training and eight (8) hours annual in-service training in 
firearms qualification administered by an instructor with certification from 
the Tennessee Correction Academy’s firearms instructor program or from a 
police firearms instructor training program conducted or sanctioned by the 
federal bureau of investigation or the National Rifle Association. 

(3) For purposes of this section, “law enforcement officer” also means a 
duly elected and sworn constable in a county where constables retain law 
enforcement powers and duties under § 8-10-108; provided, that the con- 
stable receives, at a minimum, forty (40) hours initial training, within one 
(1) year of election, and eight (8) hours annual in-service training in firearms 
qualification administered by a certified law enforcement firearms 
instructor. 

(4)(A) For purposes of this section, “law enforcement officer” also means a 

person who has successfully completed firearms training in accordance 

with POST certification, which shall include, at a minimum, forty (40) 

hours initial training and eight (8) hours annual in-service training in 

firearms qualification administered by a POST-certified firearms training 
program and is: 
(i) An elected district attorney general; 
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(ii) A full-time assistant district attorney general who has been 

authorized pursuant to subdivision (d)(4)(B); 

(iii) The executive director or deputy director of the district attorneys 
general conference; or 

(iv) A full-time, pro-tem prosecutor employed by the district attorneys 
general conference. 

(B) Each elected district attorney general, at such district attorney 
general’s discretion, is authorized to determine if any assistant district 
attorney general in the district attorney general’s office or judicial district 
is authorized to carry a firearm pursuant to this section. 

(C) The district attorneys general conference shall develop a uniform 
identification system clearly identifying that a person described in subdi- 
vision (d)(4)(A) is qualified under this section to carry a firearm at all 
times. Persons authorized by this subdivision (d)(4) to carry a firearm 
under this section shall carry this identification at all times the person is 
carrying a firearm. 

(e) In counties having a population of not less than thirty thousand two 
hundred (30,200) nor more than thirty thousand four hundred seventy-five 
(30,475) or not less than one hundred eighteen thousand four hundred 
(118,400) nor more than one hundred eighteen thousand seven hundred 
(118,700), according to the 1990 federal census or any subsequent federal 
census, the authority conferred by this section shall only apply to law 
enforcement officers who are law enforcement officers for those counties or law 
enforcement officers for municipalities located therein. 

(f)(1) The secretary of state shall, in consultation with the commissioner of 

correction, design and issue to each requesting inmate relations coordinator 

or correctional officer who is employed by the department of correction and 
has completed the probationary period established for an inmate relations 
coordinator or correctional officer, a state identification card certifying that 
the inmate relations coordinator or correctional officer is authorized to carry 

a firearm pursuant to this section. 

(2) Any inmate relations coordinator or correctional officer desiring an 
identification card shall notify the secretary of state and shall provide the 
inmate relations coordinator’s or correctional officer’s full name and residen- 
tial address. Upon receipt of the request, the secretary of state shall notify 
the commissioner of correction of the request. The commissioner of correc- 
tion shall verify to the secretary of state whether the requesting inmate 
relations coordinator or correctional officer is employed by the department of 
correction and has completed the appropriate probationary period and shall 
so certify in a letter to be maintained by the secretary. 

(3) If the secretary of state receives certification that a requesting inmate 
relations coordinator or correctional officer is employed by the department 
and has completed the appropriate probationary period, the secretary shall 
issue the inmate relations coordinator or correctional officer an identification 
card so certifying. The card shall be valid for as long as the inmate relations 
coordinator or correctional officer remains in the employment of the depart- 
ment of correction. 

(4) An inmate relations coordinator or correctional officer issued a card 
pursuant to this subsection (f) shall carry the card at all times the inmate 
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relations coordinator or correctional officer is carrying a firearm. The card 
shall be sufficient proof that the inmate relations coordinator or correctional 
officer is authorized to carry a firearm pursuant to this section. 

(5) If an inmate relations coordinator or correctional officer who is 
employed by the department and has completed the appropriate probation- 
ary period resigns, is terminated, or is otherwise no longer employed by the 
department, the commissioner shall, within ten (10) days, so notify the 
secretary of state. Upon receiving the notice, the secretary of state shall 
revoke the identification card and send a letter of revocation to the inmate 
relations coordinator or correctional officer at the coordinator’s or officer’s 


last known address. 


(6)(A) A person who is no longer an inmate relations coordinator or 
correctional officer employed by the department of correction but who still 
has an identification card issued by the secretary of state shall have ten 
(10) days from receipt of the letter of revocation from the secretary of state 


to return the card to the secretary. 


(B) It is a Class C misdemeanor punishable by fine only of fifty dollars 
($50.00) for a person to knowingly fail to return an identification card as 


required by subdivision (f)(6)(A). 


(g) Notwithstanding any law to the contrary, a community corrections 
officer who holds a valid Tennessee handgun carry permit may carry a 
handgun at all times and in all places in Tennessee while in the course of 
employment and engaged in the actual discharge of official duties, except as 
provided by subsection (c), federal law, or lawful orders of court. This 
subsection applies to community corrections officers employed in counties 
having a population, according to the 2010 federal census or any subsequent 


federal census of: 


not less than 
32,200 
22,600 

6,800 

56,800 
51,400 
19,100 


History. 

Acts 2000, ch. 988, § 1; 2001, ch. 175, § 1; 
2002, ch. 682, § 1; 2009, ch. 605, § 1; 2010, ch. 
631, §§ 1, 2; 2010, ch. 895, § 1; 2012, ch. 603, 
§ 2; 2012, ch. 848, § 25; 2016, ch. 641, § 1; 
2016, ch. 746, § 1; 2017, ch. 447, § 1; 2018, ch. 
828, § 1; 2019, ch. 92, § 1; 2020, ch. 599, § 1. 


Amendments. 

The 2019 amendment, in (d)(2), substituted 
“who is employed by the department of correc- 
tion and has completed the probationary period 
established for an inmate relations coordinator, 
a correctional officer who is employed by the 
department of correction and has completed the 
probationary period established for a correc- 
tional officer,” for “employed by the department 


nor more than 
32,300 

A2oto 

6,900 

56,900 

51,500 

19,150 


of correction, or a vested correctional officer 
employed by the department of correction,” and 
inserted “any probationary period if required 
for those positions and who has successfully 
completed”. 

The 2020 amendment, in (f)(1), deleted 
“vested and” preceding “employed” and in- 
serted “and has completed the probationary 
period established for an inmate relations coor- 
dinator or correctional officer”; in the last sen- 
tence of (f)(2) and the first sentence of (f)(3), 
deleted “vested and” preceding “employed” and 
inserted “and has completed the appropriate 
probationary period”; deleted “vested and” pre- 
ceding “in the employment” in the second sen- 
tence of (f)(3); in the first sentence of (f)(5), 
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substituted “an inmate relations coordinator or 
correctional officer who is employed by the 
department and has completed the appropriate 
probationary period” for “a vested inmate rela- 
tions coordinator or correctional officer”; and 
substituted “an inmate relations coordinator” 
for “a vested inmate relations coordinator” in 


(£)(6)(A). 


Effective Dates. 
Acts 2019, ch. 92, § 2. March 28, 2019. 
Acts 2020, ch. 599, § 2. March 20, 2020. 


Attorney General Opinions. 

Pursuant to T.C.A. § 39-17-1350, “any law 
enforcement officer may carry firearms at all 
times and in all places within Tennessee, on- 
duty or off-duty. .. .” A full-time police officer 
who has been certified by the police officer 
standards and training commission and a com- 
missioned reserve deputy sheriff who has re- 
ceived written authorization from the sheriff 
are among those defined as “law enforcement 
officers” under the statute. Their authority to 
carry a firearm on public or private property 
within Tennessee is limited only by the enu- 
merated exceptions in the statute itself. A post- 
ing prohibiting firearms on the property is not 
one of those exceptions. Unless one of the 
exceptions in the statute applies, law enforce- 
ment officers may carry firearms onto public or 
private property in Tennessee, even if there is a 
posted prohibition. T.C.A. § 39-17-1359 de- 
scribes the circumstances and manner in which 
one who owns, operates, manages, or controls 
property may prohibit weapons on the property. 
That statute does not apply to law enforcement 
officers carrying firearms and may not be used 
to prohibit them from carrying firearms onto 
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public or private property in Tennessee. In 
addition, T.C.A. § 39-17-1359 describes the 
precise manner in which prohibitions against 
weapons must be posted. Even if the statute did 
apply to law enforcement officers, verbal notice 
that firearms are prohibited on the property 
would not satisfy the statutory posting require- 
ments. OAG 18-22, 2018 Tenn. AG LEXIS 21 
(5/24/2018). 

To comply with T.C.A. § 39-17-1350(f), the 
Secretary of State may issue identification 
cards only to otherwise qualified inmate rela- 
tions coordinators and correctional officers who 
are vested, not to those who have merely “com- 
pleted the probationary period.” “Vested” and 
“completed the probationary period” are not the 
same; they refer to different events and differ- 
ent employee status and they entail different 
time periods. Inmate relations coordinators 
and correctional officers who otherwise have 
qualified to carry firearms off-duty under 
T.C.A. § 39-17-1350 and who have completed 
the probationary period but who are not vested 
may carry firearms off-duty without having 
been issued an identification card under T.C.A. 
§ 39-17-1350(f) because the identification card 
is proof that the holder is authorized to carry a 
firearm, but it is not a necessary prerequisite to 
being authorized to carry a firearm off-duty. 
OAG 19-16, 2019 Tenn. AG LEXIS 59 (9/17/ 
2019). 

In 2002, the Attorney General opined that 
the term “vested” refers to the employee’s being 
vested in the state retirement system, which 
generally occurs only after five years or more of 
employment, and 2019 Tenn. Pub. Acts, ch. 92, 
§ 1 does not alter the Attorney General’s inter- 
pretation of “vested.” OAG 19-16, 2019 Tenn. 
AG LEXIS 59 (9/17/2019). 


39-17-1351. Enhanced handgun carry permit. 


(a) The citizens of this state have a right to keep and bear arms for their 
common defense; but the general assembly has the power, by law, to regulate 
the wearing of arms with a view to prevent crime. 

(b) Except as provided in subsection (r), any resident of Tennessee who is a 
United States citizen or lawful permanent resident, as defined by § 55-50-102, 
may apply to the department of safety for an enhanced handgun carry permit. 
If the applicant is not prohibited from possessing a firearm in this state 
pursuant to § 39-17-1307(b), 18 U.S.C. § 922(g), or any other state or federal 
law, and the applicant otherwise meets all of the requirements of this section, 
the department shall issue a permit to the applicant; provided: 

(1) The applicant is at least twenty-one (21) years of age; or 
(2) The applicant is at least eighteen (18) years of age; and 
(A)(i) Is an honorably discharged or retired veteran of the United States 
armed forces; and 
(ii) Includes with the application a certified copy of the applicant’s 
certificate of release or discharge from active duty, department of 
defense form 214 (DD 214); 
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(B)G) Is an honorably discharged member of the army national guard, 
the army reserve, the navy reserve, the marine corps reserve, the air 
national guard, the air force reserve, or the coast guard reserve, who has 
successfully completed a basic training program; and 

(ii) Includes with the application a certified copy of the applicant’s 
honorable discharge certificate, department of defense form 256 (DD 
256), or report of separation and record of service, NGB form 22, that 
indicates an honorable discharge characterization; or 
(C)G) Is a member of the United States armed forces on active duty 
status or is a current member of the army national guard, the army 
reserve, the navy reserve, the marine corps reserve, the air national 
guard, the air force reserve, or the coast guard reserve, who has 
successfully completed a basic training program; and 

(ii) Includes with the application a military identification card or 
such other document as the commissioner designates as sufficient proof 
that the applicant is an active duty member of the military or a current 
member of the national guard or United States military reserve, who 
has successfully completed a basic training program. 

(c) The application for a permit shall be on a standard form developed by the 
department. The application shall clearly state in bold face type directly above 
the signature line that an applicant who, with intent to deceive, makes any 
false statement on the application commits the felony offense of perjury 
pursuant to § 39-16-702. The following are eligibility requirements for obtain- 
ing an enhanced handgun carry permit and the application shall require the 
applicant to disclose and confirm compliance with, under oath, the following 
information concerning the applicant and the eligibility requirements: 

(1) Full legal name and any aliases; 

(2) Addresses for the last five (5) years; 

(3) Date of birth; 

(4) Social security number; 

(5) Physical description (height, weight, race, sex, hair color and eye 
color); 

(6) That the applicant has not been convicted of a criminal offense that is 
designated as a felony, or that is one of the disqualifying misdemeanors set 
out in subdivisions (c)(11), (c)(16), or (c)(18), with the exception of any federal 
or state offenses pertaining to antitrust violations, unfair trade practices, 
restraints of trade or other similar offenses relating to the regulations of 
business practices; 

(7) That the applicant is not currently under indictment or information 
for any criminal offense that is designated as a felony, or that is one of the 
disqualifying misdemeanors set out in subdivisions (c)(11), (c)(16), or (c)(18), 
with the exception of any federal or state offenses pertaining to antitrust 
violations, unfair trade practices, restraints of trade or other similar offenses 
relating to the regulations of business practices; 

(8) That the applicant is not currently subject to any order of protection 
and, if so, the applicant shall provide a copy of the order; 

(9) That the applicant is not a fugitive from justice; 

(10) That the applicant is not an unlawful user of or addicted to alcohol, 
any controlled substance or controlled substance analogue, and the appli- 
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cant has not been either: 

(A) A patient in a rehabilitation program pursuant to a court order or 
hospitalized for alcohol, controlled substance or controlled substance 
analogue abuse or addiction pursuant to a court order within ten (10) 
years from the date of application; or 

(B) A voluntary patient in .a rehabilitation program or voluntarily 
hospitalized for alcohol, controlled substance or controlled substance 
analogue abuse or addiction within three (3) years from the date of 
application; 

(11) That the applicant has not been convicted of the offense of driving 
under the influence of an intoxicant in this or any other state two (2) or more 
times within ten (10) years from the date of the application and that none of 
the convictions has occurred within five (5) years from the date of application 
or renewal; 

(12) That the applicant has not been adjudicated as a mental defective, 
has not been judicially committed to or hospitalized in a mental institution 
pursuant to title 33, has not had a court appoint a conservator for the 
applicant by reason of a mental defect, has not been judicially determined to 
be disabled by reason of mental illness, developmental disability or other 
mental incapacity, and has not, within seven (7) years from the date of 
application, been found by a court to pose an immediate substantial 
likelihood of serious harm, as defined in title 33, chapter 6, part 5, because 
of mental illness; 

(13) That the applicant is not an alien and is not illegally or unlawfully in 
the United States; 

(14) That the applicant has not been discharged from the armed forces 
under dishonorable conditions; 

(15) That the applicant has not renounced the applicant’s United States 
citizenship; 

(16) That the applicant has not been convicted of a misdemeanor crime of 
domestic violence as defined in 18 U.S.C. § 921; 

(17) That the applicant is not receiving social security disability benefits 
by reason of alcohol dependence, drug dependence or mental disability; and 

(18) That the applicant has not been convicted of the offense of stalking. 
(d)(1) In addition to the information required under subsection (c), the 
applicant shall be required to provide two (2) full sets of classifiable 
fingerprints at the time the application is filed with the department. The 
applicant’s fingerprints may be taken by the department at the time the 
application is submitted or the applicant may have the fingerprints taken at 
any sheriffs office and submit the fingerprints to the department along with 
the application and other supporting documents. The sheriff may charge a 
fee not to exceed five dollars ($5.00) for taking the applicant’s fingerprints. At 
the time an applicant’s fingerprints are taken either by the department or a 
sheriffs office, the applicant shall be required to present a photo identifica- 
tion. If the person requesting fingerprinting is not the same person as the 
person whose picture appears on the photo identification, the department or 
sheriff shall refuse to take the fingerprints. The department shall also be 
required to photograph the applicant in a manner that is suitable for use on 
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the permit. 

(2) An applicant shall also be required to present a photo identification to 
the department at the time of filing the application. If the name on the photo 
identification, name on the application and name on the fingerprint card, if 
taken by a sheriff, are not the same, the department shall refuse to accept 
the application. If the person whose picture appears on the photo identifi- 
cation is not the same as the applicant, the department shall refuse to accept 
the application. 

(e) The department shall also require an applicant to submit proof of the 
successful completion of a department approved handgun safety course within 
one (1) year of the date of application. Any form created by the department to 
show proof of the successful completion of a department approved handgun 
safety course shall not require the applicant to provide the applicant’s social 
security number. Any instructor of a department approved handgun safety 
course shall not withhold proof of the successful completion of the course solely 
on the fact the applicant did not disclose the applicant’s social security number. 
The course shall include both classroom hours and firing range hours; 
provided, that an applicant shall not be required to comply with the firing 
range requirements if the applicant submits proof to the department that the 
applicant has successfully passed small arms qualification training or combat 
pistol training in any branch of the United States armed forces. Beginning 
September 1, 2010, and thereafter, a component of the classroom portion of all 
department-approved handgun safety courses shall be instruction on alcohol 
and drugs, the effects of those substances on a person’s reflexes, judgment and 
ability to safely handle a firearm, and § 39-17-1321. An applicant shall not be 
required to comply with the firing range and classroom hours requirements of 
this subsection (e) if the applicant submits proof to the department that within 
five (5) years from the date the application for an enhanced handgun carry 
permit is filed the applicant has: 

(1) Been certified by the peace officer standards and training commission; 

(2) Successfully completed training at the law enforcement training 
academy; 

(3) Successfully completed the firearms training course required for 
armed security guard/officer registration, pursuant to § 62-35-118(b); 

(4) Successfully completed all handgun training of not less than four (4) 
hours as required by any branch of the military; provided, however, that an 
applicant who seeks waiver of the training course pursuant to this subdivi- 
sion (e)(4) may have completed the military handgun training at any time 
prior to submission of proof; or 

(5) Successfully completed Tennessee department of correction firearms 
qualification. 

(f) The department shall make applications for permits available for distri- 
bution at any location where the department conducts driver license exami- 
nations. 

(g)(1) Upon receipt of a permit application, the department shall: 

(A) Forward two (2) full sets of fingerprints of the applicant to the 

Tennessee bureau of investigation; and 

(B) Send a copy of the application to the sheriff of the county in which 
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the applicant resides. 

(2) Within thirty (30) days of receiving an application, the sheriff shall 
provide the department with any information concerning the truthfulness of 
the applicant’s answers to the eligibility requirements of subsection (c) that 
is within the knowledge of the sheriff. 

(h) Upon receipt of the fingerprints from the department, the Tennessee 
bureau of investigation shall: 

(1) Within thirty (30) days from receipt of the fingerprints, conduct 
computer searches to determine the applicant’s eligibility for a permit under 
subsection (c) as are available to the bureau based solely upon the appli- 
cant’s name, date of birth and social security number and send the results of 
the searches to the department; 

(2) Conduct a criminal history record check based upon one (1) set of the 
fingerprints received and send the results to the department; and 

(3) Send one (1) set of the fingerprints received from the department to 
the federal bureau of investigation, request a federal criminal history record 
check based upon the fingerprints, as long as the service is available, and 
send the results of the check to the department. 

(i) The department shall deny a permit application if it determines from 
information contained in the criminal history record checks conducted by the 
Tennessee and federal bureaus of investigation pursuant to subsection (h), 
from information received from the clerks of court regarding individuals 
adjudicated as a mental defective or judicially committed to a mental institu- 
tion pursuant to title 33, or from other information that comes to the attention 
of the department, that the applicant does not meet the eligibility require- 
ments of this section. The department shall not be required to confirm the 
applicant’s eligibility for a permit beyond the information received from the 
Tennessee and federal bureaus of investigation, the clerks of court and the 
sheriffs, if any. 

(j) The department shall not deny a permit application if: 

(1) The existence of any arrest or other records concerning the applicant 
for any indictment, charge or warrant have been judicially or administra- 
tively expunged; 

(2) An applicant’s conviction has been set aside by a court of competent 
jurisdiction; 

(3) The applicant, who was rendered infamous or deprived of the rights of 
citizenship by judgment of any state or federal court, has had the applicant’s 
full rights of citizenship duly restored pursuant to procedures set forth 
within title 40, chapter 29, or other federal or state law; provided, however, 
that this subdivision (9)(3) shall not apply to any person who has been 
convicted of a felony crime of violence, an attempt to commit a felony crime 
of violence, a felony drug offense, or a felony offense involving use of a deadly 
weapon; or 

(4) The applicant, who was adjudicated as a mental defective or judicially 
committed to a mental institution, as defined in § 39-17-1301, has had the 
applicant’s firearm disability removed by an order of the court pursuant to 
title 16, and either a copy of that order has been provided to the department 
by the TBI or a certified copy of that court order has been provided to the 
department by the applicant. 
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(k) Ifthe department denies an application, the department shall notify the 
applicant in writing within ten (10) days of the denial. The written notice shall 
state the specific factual basis for the denial. It shall include a copy of any 
reports, records or inquiries reviewed or relied upon by the department. 

(1) The department shall issue a permit to an applicant not prohibited from 
obtaining a permit under this section no later than ninety (90) days after the 
date the department receives the application. A permit issued prior to the 
department’s receipt of the Tennessee and federal bureaus of investigation’s 
criminal history record checks based upon the applicant’s fingerprints shall be 
subject to immediate revocation if either record check reveals that the 
applicant is not eligible for a permit pursuant to this section. 

(m) A permit holder shall not be required to complete a handgun safety 
course to maintain or renew an enhanced handgun carry permit. No permit 
holder shall be required to complete any additional handgun safety course 
after obtaining an enhanced handgun carry permit. No person shall be 
required to complete any additional handgun safety course if the person 
applies for a renewal of an enhanced handgun carry permit within eight (8) 
years from the date of expiration. 

(n)(1) Except as provided in subdivision (n)(2) and subsection (x), a permit 

issued pursuant to this section shall be good for eight (8) years and shall 

entitle the permit holder to carry any handgun or handguns that the permit 
holder legally owns or possesses. The permit holder shall have the permit in 
the holder’s immediate possession at all times when carrying a handgun in 

a location or manner that would be prohibited if not for the person’s status 

as an enhanced handgun carry permit holder and shall display the permit on 

demand of a law enforcement officer under such circumstances. 

(2) A Tennessee permit issued pursuant to this section to a person who is 
in or who enters into the United States armed forces shall continue in effect 
for so long as the person’s service continues and the person is stationed 
outside this state, notwithstanding the fact that the person may be tempo- 
rarily in this state on furlough, leave, or delay en route, and for a period not 
to exceed sixty (60) days following the date on which the person is honorably 
discharged or separated from service or returns to this state on reassign- 
ment to a duty station in this state, unless the permit is sooner suspended, 
cancelled or revoked for cause as provided by law. The permit is valid only 
when in the immediate possession of the permit holder and the permit 
holder has in the holder’s immediate possession the holder’s discharge or 
separation papers, if the permit holder has been discharged or separated 
from the service. 

(3) After the initial issuance of an enhanced handgun carry permit, the 
department shall conduct a name-based criminal history record check every 
four (4) years or upon receipt of an application. 

(o)(1) The permit shall be issued on a wallet-sized card of the same 

approximate size as is used by this state for driver licenses and shall contain 

only the following information concerning the permit holder: 
(A) The permit holder’s name, address and date of birth; 
(B) A description of the permit holder by sex, height, weight and eye 
color; 
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(C) A visible full face photograph of the permit holder; and 
(D) The permit number, issuance date, and expiration date. 

(2) The following language must be printed on the back of the card: This 

permit is valid beyond the expiration date if the permit holder can provide 
documentation of the holder’s active military status and duty station outside 
Tennessee. 
(p)(1) Except as provided in subsection (x), the department shall charge an 
application and processing fee of one hundred dollars ($100). The fee shall 
cover all aspects of processing the application and issuing a permit. In 
addition to any other portion of the permit application fee that goes to the 
Tennessee bureau of investigation, fifteen dollars ($15.00) of the fee shall go 
to the bureau for the sole purpose of updating and maintaining its finger- 
print criminal history data base. By February 1 of each year the bureau shall 
provide documentation to the judiciary committee of the senate and the 
criminal justice committee of the house of representatives that the extra 
fifteen dollars ($15.00) is being used exclusively for the intended purposes. 
The documentation shall state in detail how the money earmarked for 
fingerprint data base updating and maintenance was spent, the number and 
job descriptions of any employees hired and the type and purpose of any 
equipment purchased. Any person, who has been honorably discharged from 
any branch of the United States armed forces or who is on active duty in any 
branch of the armed forces or who is currently serving in the national guard 
or armed forces reserve, and who makes initial application for an enhanced 
handgun carry permit shall be required to pay only that portion of the initial 
application fee that is necessary to conduct the required criminal history 
record checks. 

(2) The provisions of subdivision (p)(1) increasing each permit application 
fee by fifteen dollars ($15.00) for the purpose of fingerprint data base 
updating and maintenance shall not take effect if the general appropriation 
act provides a specific appropriation in the amount of two hundred fifty 
thousand dollars ($250,000), to defray the expenses contemplated in subdi- 
vision (p)(1). If the appropriation is not included in the general appropria- 
tions act, the fifteen dollar ($15.00) permit fee increase imposed by subdivi- 
sion (p)(1) shall take effect on July 1, 1997, the public welfare requiring it. 

(3) Beginning July 1, 2008, fifteen dollars ($15.00) of the fee established in 
subdivision (p)(1) shall be submitted to the sheriff of the county where the 
applicant resides for the purpose of verifying the truthfulness of the 
applicant’s answers as provided in subdivision (g)(1). 

(q)(1) Prior to the expiration of a permit, a permit holder may apply to the 
department for the renewal of the permit by submitting, under oath, a 
renewal application with a renewal fee of fifty dollars ($50.00). The renewal 
application shall be on a standard form developed by the department of 
safety and shall require the applicant to disclose, under oath, the informa- 
tion concerning the applicant as set forth in subsection (c), and shall require 
the applicant to certify that the applicant still satisfies all the eligibility 
requirements of this section for the issuance of a permit. In the event the 
permit expires prior to the department’s approval or issuance of notice of 
denial regarding the renewal application, the permit holder shall be entitled 
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to continue to use the expired permit; provided, however, that the permit 
holder shall also be required to prove by displaying a receipt for the renewal 
application fee that the renewal application was delivered to the department 
prior to the expiration date of the permit. The department is authorized to 
contract with a local government agency for the provision of any service 
related to the renewal of enhanced handgun carry permits, subject to 
applicable contracting statutes and regulations. An agency contracting with 
the department is authorized to charge an additional fee of four dollars 
($4.00) for each renewal application, which shall be retained by the agency 
for administrative costs. 

(2)(A) A person may renew that person’s enhanced handgun carry permit 

beginning six (6) months prior to the expiration date on the face of the 

card, and, if the permit is not expired, the person shall only be required to 

comply with the renewal provisions of subdivision (q)(1). 

(B) Any person who applies for renewal of that person’s enhanced 
handgun carry permit after the expiration date on the face of the card 
shall only be required to comply with the renewal provisions of subdivision 
(q)(1) unless the permit has been expired for more than eight (8) years. 

(C) Any person who applies for renewal of an enhanced handgun carry 
permit when the permit has been expired for more than eight (8) years, 
shall, for all purposes, be considered a new applicant. 

(3) If a person whose enhanced handgun carry permit remained valid 

pursuant to subdivision (n)(2) because the person was in the United States 
armed forces applies for a renewal of the permit within eight (8) years of the 
expiration of the sixty (60) day period following discharge, separation, or 
return to this state on reassignment to a duty station in this state as 
provided in subdivision (n)(2), the person shall only be required to comply 
with the renewal provisions of subdivision (q)(1). If the renewal application 
is filed eight (8) years or more from expiration of the sixty (60) day period 
following the date of honorable discharge, separation, or return to this state 
on reassignment to a duty station in this state, the person shall, for all 
purposes, be considered a new applicant. 
(r)(1) A facially valid handgun permit, firearms permit, weapons permit or 
license issued by another state shall be valid in this state according to its 
terms and shall be treated as if it is a handgun permit issued by this state; 
provided, however, this subsection (r) shall not be construed to authorize the 
holder of any out-of-state permit or license to carry, in this state, any firearm 
or weapon other than a handgun. 

(2) For a person to lawfully carry a handgun in this state based upon a 
permit or license issued in another state, the person must be in possession 
of the permit or license at all times the person carries a handgun in this 
state. 

(3)(A) The commissioner of safety shall enter into written reciprocity 

agreements with other states that require the execution of the agree- 

ments. The commissioner of safety shall prepare and publicly publish a 

current list of states honoring permits issued by the state of Tennessee and 

shall make the list available to anyone upon request. The commissioner of 
safety shall also prepare and publicly publish a current list of states who, 
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after inquiry by the commissioner, refuse to enter into a reciprocity 
agreement with this state or honor enhanced handgun carry permits 
issued by this state. To the extent that any state may impose conditions in 
the reciprocity agreements, the commissioner of safety shall publish those 
conditions as part of the list. If another state imposes conditions on 
Tennessee permit holders in a reciprocity agreement, the conditions shall 
also become a part of the agreement and apply to the other state’s permit 
holders when they carry a handgun in this state. 

(B) If a person with a handgun permit from another state decides to 
become a resident of Tennessee, the person must obtain a Tennessee 
handgun permit within six (6) months of establishing residency in 
Tennessee. The permit may be issued based on the person having a permit 
from another state provided the other state has substantially similar 
permit eligibility requirements as this state. However, if during the 
six-month period the person applies for a handgun permit in this state and 
the application is denied, the person shall not be allowed to carry a 
handgun in this state based upon the other state’s permit. 

(C)G) If a person who is a resident of and handgun permit holder in 
another state is employed in this state on a regular basis and desires to 
carry a handgun in this state, the person shall have six (6) months from 
the last day of the sixth month of regular employment in this state to 
obtain a Tennessee enhanced handgun carry permit. The permit may be 
issued based on the person having a permit from another state provided 
the other state has substantially similar permit eligibility requirements 
as this state. However, if during the six-month period the person applies 
for a handgun permit in this state and the application is denied, the 
person shall not be allowed to carry a handgun in this state based upon 
the other state’s permit. 

(ii) This subdivision (r)(3)(C) shall not apply if the state of residence 
of the person employed in Tennessee has entered into a handgun permit 
reciprocity agreement with this state pursuant to this subsection (r). 

(iii) As used in this subdivision (r)(3)(C), “employed in this state on a 
regular basis” means a person has been gainfully employed in this state 
for at least thirty (30) hours a week for six (6) consecutive months not 
counting any absence from employment caused by the employee’s use of 
sick leave, annual leave, administrative leave or compensatory time. 

(s)(1) The department shall make available, on request and payment of a 
reasonable fee to cover the costs of copying, a statistical report that includes 
the number of permits issued, denied, revoked, or suspended by the 
department during the preceding month, listed by age, gender and zip code 
of the applicant or permit holder and the reason for any permit revocation or 
suspension. The report shall also include the cost of the program, the 
revenues derived from fees, the number of violations of the enhanced 
handgun carry permit law, and the average time for issuance of an enhanced 
handgun carry permit. By January 1 of each year, a copy of the statistical 
reports for the preceding calendar year shall be provided to each member of 
the general assembly. 

(2)(A) The department shall maintain statistics related to responses by 

law enforcement agencies to incidents in which a person who has a permit 
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to carry a handgun under this section is arrested and booked for any 

offense. 

(B) The department by rule promulgated pursuant to the Uniform 
Administrative Procedures Act, compiled in title 4, chapter 5, shall adopt 
procedures for state and local law enforcement officials to report the 
information required by subdivision (s)(2)(A) to the department. 

(t) Any law enforcement officer of this state or of any county or municipality 
may, within the realm of the officer’s lawful jurisdiction and when the officer is 
acting in the lawful discharge of the officer’s official duties, disarm a permit 
holder at any time when the officer reasonably believes it is necessary for the 
protection of the permit holder, officer or other individual or individuals. The 
officer shall return the handgun to the permit holder before discharging the 
permit holder from the scene when the officer has determined that the permit 
holder is not a threat to the officer, to the permit holder, or other individual or 
individuals; provided, that the permit holder has not violated any provision of 
this section and provided the permit holder has not committed any other 
violation that results in the arrest of the permit holder. 

(u) Substantial compliance with the requirements of this section shall 
provide the department and any political subdivision thereof with immunity 
from civil liability alleging liability for issuance of the permit. 

(v) Any permit issued pursuant to this section shall be deemed a “license” 
within the meaning of title 36, chapter 5, part 7, dealing with the enforcement 
of child support obligations through license denial and revocation. 

(w)(1) Notwithstanding any other law or rule to the contrary, neither the 
department nor an instructor or employee of a department approved 
handgun safety course is authorized to require any applicant for an 
enhanced handgun carry permit to furnish or reveal identifying information 
concerning any handgun the applicant owns, possesses or uses during the 
safety course in order to apply for or be issued the permit. 

(2) For purposes of subdivision (w)(1), “identifying information concerning 

any handgun” includes, but is not limited to, the serial number, model 
number, make of gun or manufacturer, type of gun, such as revolver or 
semi-automatic, caliber or whether the applicant owns the handgun used for 
the safety course. 
(x)(1) Any resident of Tennessee who is a United States citizen or lawful 
permanent resident, as defined by § 55-50-102, who has reached twenty-one 
(21) years of age, may apply to the department of safety for a lifetime 
enhanced handgun carry permit. If the applicant is not prohibited from 
purchasing or possessing a firearm in this state pursuant to § 39-17-1316 or 
§ 39-17-1307(b), 18 U.S.C. § 922(¢), or any other state or federal law, and 
the applicant otherwise meets all of the requirements of this section, the 
department shall issue a permit to the applicant. The lifetime enhanced 
handgun carry permit shall entitle the permit holder to carry any handgun 
or handguns the permit holder legally owns or possesses and shall entitle the 
permit holder to any privilege granted to enhanced handgun carry permit 
holders. The requirements imposed on enhanced handgun carry permit 
holders by this section shall also apply to lifetime enhanced handgun carry 
permit holders. 
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(2) The department shall charge an application and processing fee for a 
lifetime enhanced handgun carry permit equal to the application and 
processing fee charged under subsection (p) plus a lifetime enhanced 
handgun carry permit fee of two hundred dollars ($200); provided, however, 
that a permit holder who is applying for the renewal of an enhanced 
handgun carry permit under subsection (q) may instead obtain a lifetime 
enhanced handgun carry permit by submitting to the department a fee of 
two hundred dollars ($200). The application process shall otherwise be the 
same as the application process for an enhanced handgun carry permit as set 
out in this section. Any funds from the fees paid pursuant to this subdivision 
(x)(2) that are not used for processing applications and issuing permits shall 
be retained by the department to fund any necessary system modifications 
required to create a lifetime enhanced handgun carry permit and monitor 
the eligibility of lifetime enhanced handgun carry permit holders as required 
by subdivision (x)(3). 

(3) A lifetime enhanced handgun carry permit shall not expire and shall 
continue to be valid for the life of the permit holder unless the permit holder 
no longer meets the requirements of this section. A lifetime enhanced 
handgun carry permit shall not be subject to renewal; provided, however, 
that every five (5) years after issuance of the lifetime enhanced handgun 
carry permit, the department shall conduct a criminal history record check 
in the same manner as required for enhanced handgun carry permit 
renewals. Upon discovery that a lifetime enhanced handgun carry permit 
holder no longer satisfies the requirements of this section, the department 
shall suspend or revoke the permit pursuant to § 39-17-1352. 

(4)(A) If the lifetime enhanced handgun carry permit holder’s permit is 

suspended or revoked, the permit holder shall deliver, in person or by mail, 

the permit to the department within thirty (30) days of the suspension or 
revocation. 

(B) If the department does not receive the lifetime enhanced handgun 
carry permit holder’s suspended or revoked permit within thirty (30) days 
of the suspension or revocation, the department shall send notice to the 
permit holder that: 

(i) The permit holder has thirty (30) days from the date of the notice 
to deliver the permit, in person or by mail, to the department; and 

(ii) If the permit holder fails to deliver the suspended or revoked 
permit to the department within thirty (30) days of the date of the 
notice, the department will suspend the permit holder’s driver license. 

(C) If the department does not receive the lifetime enhanced handgun 
carry permit holder’s suspended or revoked permit within thirty (30) days 
of the date of the notice provided by the department, the department shall 
suspend the permit holder’s driver license in the same manner as provided 
in § 55-50-502. 

(5) The total fee required by subdivision (x)(2) shall be waived if the 
applicant: 

(A) Is a retired federal, state, or local law enforcement officer, as defined 
in § 39-11-106; 

(B) Served for at least ten (10) years prior to retirement and was 
POST-certified, or had equivalent training, on the date the officer retired; 
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(C) Was in good standing at the time of leaving the law enforcement 
agency, as certified by the chief law enforcement officer or designee of the 
organization that employed the applicant; and 

(D) Is a resident of this state on the date of the application. 

(y) An applicant shall not be required to comply with the firing range 
requirements of this section if the applicant: 

(1) Is an active duty service member or honorably discharged or retired 
veteran of the United States armed forces; 

(2) Has a military occupational specialty, special qualification identifier, 
skill identifier, specialty code, or rating that identifies a service qualification 
in military police, special operations, or special forces; and 

(3) Presents to the department a certified copy of the applicant’s certifi- 
cate of release or discharge from active duty, department of defense form 214 
(DD 214), or other official documentation that provides proof of the service 
criteria required under this subsection (y). 
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§ 54; 2019, ch. 367, § 1; 2019, ch. 396, § 1; 
2019, ch. 479, §§ 3, 4; 2020, ch. 804, § 1; 2021, 
ch. 64, § 46; 2021, ch. 108, § 6; 2021, ch. 195, 
§ 1; 2021, ch. 219, §§ 8, 9. 


Compiler’s Notes. 

Acts 2019, ch. 367, § 2 provided that the act, 
which amended this section by adding subdivi- 
sion (0)(2), shall take effect thirty (30) days 
after the date upon which the commissioner of 
safety provides written notification to the sec- 
retary of state and the executive secretary of 
the Tennessee code commission that the de- 
partment of safety’s “A-list” driver license pro- 
gram is capable of implementing this act, or it 
shall take effect on January 1, 2020, whichever 
is earlier. The commissioner shall cause such 
notification to be published on the website of 
the department contemporaneously with deliv- 
ery to the secretary of state and executive 
secretary of the Tennessee code commission. 

Acts 2021, ch. 108, § 14 provided that the 
act, which amended this section, applies to 
criminal offenses committed on or after July 1, 
2021. 


Amendments. 
The 2019 amendment by ch. 109 added the 
last two sentences in (q)(1). 


The 2019 amendment by ch. 345 substituted 
“judiciary” for “criminal justice” preceding 
“committee of the house” in (p)(1). 

The 2019 amendment by ch. 367 added (0)(2). 

The 2019 amendment by ch. 396 in (x)(5) 
substituted “shall be waived” for “shall be one 
hundred dollars ($100)”, in (x)(5)(A) substituted 
“former” for “retired”; in (x)(5)(B) substituted 
“leaving the law enforcement agency” for “re- 
tirement”, substituted “officer left the law en- 
forcement agency” for “retired”; and rewrote 
(x)(5)(C) which read: “Retired in good standing, 
as certified by he chief law enforcement officer 
or designee of the organization from which the 
applicant; and;”. 

The 2019 amendment by ch. 479, effective 
January 1, 2020, substituted “enhanced hand- 
gun carry permits” for “handgun carry permits” 
in the third sentence of (r)(3)(A); and substi- 
tuted “enhanced handgun carry permit” for 
“handgun carry permit” throughout the section. 

The 2020 amendment, in (x)(5)(A), substi- 
tuted “retired” for “former”; and in (x)(5)(B), 
substituted “retirement” for “leaving the law 
enforcement agency” and “retired” for “left the 
law enforcement agency”. 

The 2021 amendment by ch. 64 substituted 
“criminal justice committee of the house of 
representatives” for “judiciary committee of the 
house of representatives” in (p)(1). 

The 2021 amendment by ch. 108 substituted 
“The permit holder shall have the permit in the 
holder’s immediate possession at all times 
when carrying a handgun in a location or 
manner that would be prohibited if not for the 
person’s status as an enhanced handgun carry 
permit holder and shall display the permit on 
demand of a law enforcement officer under such 
circumstances.” for “The permit holder shall 
have the permit in the holder’s immediate 
possession at all times when carrying a hand- 
gun and shall display the permit on demand of 
a law enforcement officer.” in (n)(1). 
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The 2021 amendment by ch. 195 deleted the 
fourth sentence of (p)(1) which read: “On an 
annual basis, the comptroller of the treasury 
shall audit the bureau to ensure that the extra 
fifteen dollars ($15.00) received from each 
handgun permit application fee is being used 
exclusively for the purpose set forth in this 
subsection (p).”. 

The 2021 amendment by ch. 219 deleted 
“laminated” following “wallet-sized” in the in- 
troductory language of (0)(1); and substituted 
“visible full face” for “color” in (0)(1)(C). 


Effective Dates. 
Acts 2019, ch. 109, § 2. July 1, 2019. 
Acts 2019, ch. 345, § 148. May 10, 2019. 
Acts 2019, ch. 367, § 2. January 1, 2020, see 
Compiler’s Notes. 
Acts 2019, ch. 396, § 2. July 1, 2019. 
Acts 2019, ch. 479, § 22. January 1, 2020. 
Acts 2020, ch. 804, § 2. July 15, 2020. 
Acts 2021, ch. 64, § 132. March 29, 2021. 
Acts 2021, ch. 108, § 14. July 1, 2021. 
Acts 2021, ch. 195, § 2. April 22, 2021. 
Acts 2021, ch. 219, § 12. April 22, 2021. 


Attorney General Opinions. 

The statutory prohibition against carrying a 
handgun “inside any building in which judicial 
proceedings are in progress” would not apply 
during a time when no judicial proceedings are 
being carried out in the building. Whether it is 
an offense for a person who has a handgun 
permit to carry a handgun in a building in 
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which judicial proceedings are in progress if 
that person has no notice that judicial proceed- 
ings are taking place in the building depends on 
the specific facts and circumstances in each 
case because an offense occurs only if the per- 
son carrying a handgun in a building in which 
judicial proceedings are in progress acts “inten- 
tionally, knowingly or recklessly.” If a building 
is a gun-free zone because “judicial proceedings 
are in progress,” employees or government offi- 
cials who work in or are assigned to the build- 
ing and who are eligible to carry a handgun 
may be subject to criminal prosecution if they 
possess the firearm in the building at the time 
that judicial proceedings are in progress unless 
they come squarely within one of the statutory 
exceptions. OAG 19-07, 2019 Tenn. AG LEXIS 
10 (6/18/2019). 

The phrase “judicial proceedings are in prog- 
ress” refers broadly to any court proceeding 
that is currently underway or being carried out. 
Depending on the specific facts and circum- 
stances in any given case, “judicial proceed- 
ings” are not limited to formal courtroom pro- 
ceedings but may include proceedings that are 
carried out in a judge’s chambers or elsewhere 
in a building, whether in person with litigants 
or attorneys or by conference call or other 
electronic means. T.C.A § 39-17-1306 does not 
contain a notice-posting requirement to indi- 
cate to the public that firearms are or may be 
prohibited during specific times. OAG 19-07, 
2019 Tenn. AG LEXIS 10 (6/18/2019). 


39-17-1352. Suspension or revocation of license. 


(a) The department shall suspend or revoke a handgun permit upon a 
showing by its records or other sufficient evidence that the permit holder: 
(1) Is prohibited from purchasing a handgun under applicable state or 


federal law; 


(2) Has not accurately disclosed any material information required by 


§ 39-17-1351 or § 39-17-1366; 


(3) Poses a material likelihood of risk of harm to the public; 
(4) Has been arrested for a felony crime of violence, an attempt to commit 
a felony crime of violence, a felony involving the use of a deadly weapon, or 


a felony drug offense; 


(5) Has been convicted of a felony; 


(6) Has violated any other provision of §§ 39-17-1351 — 39-17-1360 or 


§ 39-17-1366; 


(7) Has at any time committed an act or omission or engaged in a pattern 
of conduct that would render the permit holder ineligible to apply for or 
obtain a permit under the eligibility requirements of § 39-17-1351 or § 


39-17-1366; 


(8) Has been convicted of domestic assault as defined in § 39-13-111, or 
any other misdemeanor crime of domestic violence and is still subject to the 


disabilities of such a conviction; 


(9) Is subject to a current order of protection that fully complies with 18 


Ss ee. 
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U.S.C. § 922(g)(8); or 

(10) Has been judicially committed to a mental institution pursuant to 
title 33, chapter 6 or title 33, chapter 7 or has been adjudicated as a mental 
defective. 

(b)(1) It is an offense for a permit holder to knowingly fail or refuse to 

surrender to the department a suspended or revoked handgun permit within 

ten (10) days from the date appearing on the notice of suspension or 
revocation sent to such permit holder by the department. 

(2) A violation of this subsection (b) is a Class A misdemeanor. 

(c)(1) Upon the suspension or revocation of a permit, the department shall 

send notice of the suspension or revocation to the permit holder and the 

appropriate local law enforcement officers. The notice shall state the 
following: 

(A) That the permit has been immediately suspended or revoked; 

(B) That the permit holder must surrender the permit to the depart- 
ment within ten (10) days of the date appearing on the notice; 

(C) That it is a Class A misdemeanor punishable by up to one (1) year 
in jail for the permit holder to knowingly fail or refuse to surrender the 
permit to the department within the ten-day period; 

(D) That if the permit holder does not surrender the suspended or 
revoked permit within the ten-day period, a law enforcement officer will be 
directed to take possession of the permit; and 

(E) That the permit holder has thirty (30) days from the date appearing 
on the notice of suspension or revocation to request a hearing on the 
suspension or revocation. 

(2) If the permit holder fails to surrender the suspended or revoked 
permit as required by this section, the department shall issue authorization 
to the appropriate local law enforcement officials to take possession of the 
suspended or revoked permit and send it to the department. 

(d) The applicant shall have a right to petition the general sessions court of 
the applicant’s county of residence for judicial review of departmental denial, 
suspension or revocation of a permit. At the review by the general sessions 
court, the department shall be represented by the district attorney general. 

(e)(1) If a permit holder is arrested and charged with burglary, a felony drug 

offense or a felony offense involving violence or the use of a firearm, then the 

court first having jurisdiction over the permit holder with respect to the 

felony charge shall inquire as to whether the person has been issued a 

Tennessee handgun carry permit, order the permit holder to surrender the 

permit and send the permit to the department with a copy of the court’s 

order that required the surrender of the permit. The department shall 
suspend the permit pending a final disposition on the felony charge against 
the permit holder. 

(2) If a permit holder is arrested and charged with any felony offense 
other than an offense subject to subdivision (e)(1), then the court first having 
jurisdiction over the permit holder with respect to the felony charge shall 
inquire as to whether the person has been issued a Tennessee handgun carry 
permit, order the permit holder to surrender the permit and send the permit 
to the department with a copy of the court’s order that required the 
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surrender of the permit, unless the permit holder petitions the court for a 
hearing on the surrender. If the permit holder does petition the court, the 
court shall determine whether the permit holder will present a material risk 
of physical harm to the public if released and allowed to retain the permit. 
If the court determines that the permit holder will present a material risk of 
physical harm to the public, it shall condition any release of the permit 
holder, whether on bond or otherwise, upon the permit holder’s surrender of 
the permit to the court. Upon surrender of the permit, the court shall send 
the permit to the department with a copy of the court’s order that required 
the surrender of the permit and the department shall suspend the permit 
pending a final disposition of the felony charges against the permit holder. 

(3) If the permit holder is acquitted on the charge or charges, the permit 
shall be restored to the holder and the temporary prohibition against the 
carrying of a handgun shall be lifted. 

(4) If the permit holder is convicted of the charge or charges, the permit 
shall be revoked by the court and the revocation shall be noted in the 
judgment and minutes of the court. The court shall send the surrendered 
permit to the department. 

(5) If the permit holder is placed on pretrial diversion or judicial diver- 
sion, the permit holder’s privilege to lawfully carry a handgun shall be 
suspended for the length of time the permit holder is subject to the 
jurisdiction of the court. The court shall send the surrendered permit to the 
department. 

(f)(1) If a permit holder is convicted of a Class A misdemeanor offense, the 

permit holder shall surrender the permit to the court having jurisdiction of 

the case for transmission to the department. 

(2) The permit holder shall not be permitted to lawfully carry a handgun 
or exercise the privileges conferred by the permit for the term of the sentence 
imposed by the court for the offense or offenses for which the permit holder 
was convicted. 

(g) In order to reinstate a permit suspended pursuant to subsection (e) or (f), 
the permit holder shall pay a reinstatement fee of twenty-five dollars ($25.00) 
with one half (14) of the fee payable to the department of safety and one-half (4%) 
payable to the court that suspended the permit. 

(1) Prior to the reinstatement of the permit, the permit holder shall have 
paid in full all fines, court costs and restitution, if any, required by the 
sentencing court. 

(2) Failure to complete any terms of probation imposed by the court shall 
be a bar to reinstatement of the permit. 

(3) Prior to reissuance of the permit, the department shall verify that the 
permit holder has complied with all reinstatement requirements of this 
subsection (g). 


History. 2020, in (a), inserted “or § 39-17-1366” in 
Acts 1996, ch. 905, § 4; 1997, ch. 476, § 2; (a)(2), (a)(6) and (a)(7). 

2009, ch. 455, § 7; 2009, ch. 578, § 12; 2018, ch. 

903, § 6; 2019, ch. 479, §§ 17, 18. Effective Dates. 


Acts 2019, ch. 479, § 22. January 1, 2020. 
Amendments. 


The 2019 amendment, effective January 1, 
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39-17-1353. Review of revocation or suspension. 


(a) Any person who has received a notice of suspension or revocation may 
make a written request for a review of the department’s determination by the 
department at a hearing. The request shall be made on a form available from 
the department. If the person’s permit has not been previously surrendered, it 
must be surrendered at the time the request for a hearing is made. A request 
for a hearing does not stay the permit suspension or revocation. 

(b) Within thirty (30) days from the date the request for a hearing is filed, 
the department shall establish a hearing date and set the case on a docket. 
Nothing in this section shall be construed as requiring the hearing to be 
conducted within such thirty-day period. The hearing shall be held at a place 
designated by the department. The department shall provide written notice of 
the time and place of the hearing to the party requesting the hearing at least 
ten (10) days prior to the scheduled hearing, unless the party agrees to waive 
this requirement. 

(c) The presiding hearing officer shall be the commissioner or an authorized 
representative designated by the commissioner. The presiding hearing officer 
shall have the authority to: 

(1) Administer oaths and affirmations; 

(2) Examine witnesses and take testimony; 

(3) Receive relevant evidence; 

(4) Issue subpoenas, take depositions, or cause depositions to interroga- 
tories to be taken; 

(5) Regulate the course and conduct of the hearing; and 

(6) Make a final ruling on the issue. 

(d) The sole issue at the hearing shall be whether by a preponderance of the 
evidence the person has violated any provision of §§ 39-17-1351 — 39-17-1360 
or § 39-17-1366. If the presiding hearing officer finds the affirmative of this 
issue, the suspension or revocation order shall be sustained. If the presiding 
hearing officer finds the negative of this issue, the suspension or revocation 
order shall be rescinded. 

(e) The hearing shall be recorded. The decision of the presiding hearing 
officer shall be rendered in writing, and a copy will be provided to the person 
who requested the hearing. 

(f) If the person who requested the hearing fails to appear without just 
cause, the right to a hearing shall be waived, and the department’s earlier 
determination shall be final. 

(g) Witnesses under subpoena shall be entitled to the same fees as are now 
or may hereafter be provided for witnesses in civil actions in the circuit court 
and, unless otherwise provided by law or by action of the agency, the party 
requesting the subpoenas shall bear the cost of paying fees to the witnesses 
subpoenaed. 


History. Effective Dates. 
Acts 1996, ch. 905, § 5; 2019, ch. 479, § 19. Acts 2019, ch. 479, § 22. January 1, 2020. 
Amendments. 


The 2019 amendment, effective January 1, 
2020, inserted “or § 39-17-1366” in (d). 


39-17-1358 ‘CRIMINAL OFFENSES 210 


39-17-1358. Retention of records — Violations. 


(a) The sheriff or chief law enforcement officer may retain applications and 
files related to the approval or denial of any application submitted from 
October 1, 1994, to October 1, 1996, if the applications and files are relevant to 
any pending litigation. After the pending litigation is concluded, the applica- 
tions and files shall be destroyed. 

(b) Except as otherwise specifically provided in §§ 39-17-1351 and 39-17- 
1352, a violation of §§ 39-17-1351 — 39-17-1360 or § 39-17-1366 is a Class B 
misdemeanor punishable only by a fine not to exceed five hundred dollars 
($500). 

(c) Any party aggrieved under the terms of §§ 39-17-1351 — 39-17-1360 or 
§ 39-17-1366 by the denial, suspension or revocation of a permit, or otherwise, 
may file a writ of mandamus, as provided by law. The action shall also allow 
the recovery of any actual damages sustained by the party. The aggrieved 
party, if prevailing in action, shall also be entitled to recover those costs and 
attorney’s fees reasonably incurred or relating to the action. 

(d) Nothing contained in this section shall be construed to alter, reduce or 
eliminate any personal civil or criminal liability that an applicant may have for 
the intentional or negligent use of a firearm. 


History. 2020, inserted “or § 39-17-1366” in (b) and the 
Acts 1996, ch. 905, § 10; 1997, ch. 476, § 5; first sentence of (c). 
2019, ch. 479, § 20. 
Effective Dates. 


Amendments. Acts 2019, ch. 479, § 22. January 1, 2020. 
The 2019 amendment, effective January 1, 


39-17-1359. Prohibition at certain meetings — Posted notice — Hand- 
gun carry permit holder. 


(a)(1) Except as provided in § 39-17-1313, an individual, corporation, 
business entity, or local, state, or federal government entity or agent thereof 
is authorized to: 

(A) Prohibit the possession of weapons by any person who is at a 
meeting conducted by, or on property owned, operated, or managed or 
under the control of the individual, corporation, business entity, or 
government entity; or 

(B) Restrict the possession of weapons by any person who is at a 
meeting conducted by, or on property owned, operated, or managed or 
under the control of the individual, corporation, business entity, or 
government entity by allowing a handgun to be carried in a concealed 
manner only by persons authorized to carry a handgun pursuant to 
§ 39-17-1351 or § 39-17-1366. 

(2) The prohibition in subdivision (a)(1) shall apply to any person who is 
authorized to carry a firearm by authority of § 39-17-1351 or § 39-17-1366. 
(b)(1) Notice of the prohibition or restriction permitted by subsection (a) 
shall be accomplished by displaying the notice described in subdivision (b)(3) 
in prominent locations, including all entrances primarily used by persons 
entering the property, building, or portion of the property or building where 
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weapon possession is prohibited or restricted. The notice shall be plainly 

visible to the average person entering the building, property, or portion of the 

building or property, posted. 

(2) The notice required by this section shall be in English, but a duplicate 
notice may also be posted in any language used by patrons, customers, or 
persons who frequent the place where weapon possession is prohibited or 
restricted. 

(3)(A) A sign shall be used as the method of posting. 

(B)a) A sign prohibiting possession in accordance with subdivision 
(a)(1)(A) shall include the phrase “NO FIREARMS ALLOWED”, and the 
phrase shall measure at least one inch (1”) high and eight inches (8”) 
wide. The sign shall also include the phrase “As authorized by T.C.A. 
§ 39-17-1359”. 

(ii) The sign shall include a pictorial representation of the phrase 

“NO FIREARMS ALLOWED?” that shall include a circle with a diagonal 
line through the circle and an image of a firearm inside the circle under 
the diagonal line. The entire pictorial representation shall be at least 
four inches (4”) high and four inches (4”) wide. The diagonal line shall be 
at a forty-five degree (45°) angle from the upper left to the lower right 
side of the circle. 
(C)G) A sign restricting possession in accordance with subdivision 
(a)(1)(B) shall include the phrase “CONCEALED FIREARMS BY PER- 
MIT ONLY”, and the phrase shall measure at least one inch (1") high 
and eight inches (8”) wide. The sign shall also include the phrase “As 
authorized by T.C.A. §§ 39-17-1351, 39-17-1359, and 39-17-1366”. 

(ii) The sign shall include a pictorial representation of the phrase 
“CONCEALED FIREARMS BY PERMIT ONLY” that shall include a 
circle with a diagonal line through the circle and an image of a firearm 
inside the circle. The entire pictorial representation shall be at least four 
inches (4”) high and four inches (4”) wide. The diagonal line shall be at 
a forty five degree (45°) angle from the upper left to the lower right side 
of the circle. 

(4) An individual, corporation, business entity, or government entity that, 
as of January 1, 2018, used signs to provide notice of the prohibition 
permitted by subsection (a) shall have until January 1, 2019, to replace 
existing signs with signs that meet the requirements of subdivision (b)(3). 
(c)(1) It is an offense to possess a weapon in a building or on property that is 
properly posted in accordance with this section. 

(2) Possession of a weapon on posted property in violation of this section 
is a Class B misdemeanor punishable by fine only of five hundred dollars 
($500). 

(d) Nothing in this section shall be construed to alter, reduce or eliminate 
any civil or criminal liability that a property owner or manager may have for 
injuries arising on their property. 

(e) This section shall not apply to title 70 regarding wildlife laws, rules and 
regulations. 

(f) Except as provided in subsection (g), this section shall not apply to the 
grounds of any public park, natural area, historic park, nature trail, camp- 
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ground, forest, greenway, waterway or other similar public place that is owned 

or operated by the state, a county, a municipality or instrumentality thereof. 

The carrying of firearms in those areas shall be governed by § 39-17-1311. 
(g)(1) Except as provided in subdivision (g)(2), nothing in this section shall 
authorize an entity of local government or a permittee thereof to enact or 
enforce a prohibition or restriction on the possession of a handgun by an 
enhanced handgun carry permit holder or concealed handgun carry permit 
holder on property owned or administered by the entity unless the following 
are provided at each public entrance to the property: 


(A) Metal detection devices; 


(B) At least one (1) law enforcement or private security officer who has 
been adequately trained to conduct inspections of persons entering the 
property by use of metal detection devices; and 

(C) That each person who enters the property through the public 


entrance when the property is open to the public and any bag, package, 
and other container carried by the person is inspected by a law enforce- 
ment or private security officer described in subdivision (g)(1)(B) or an 
authorized representative with the authority to deny entry to the property. 


(2) Subdivision (g)(1) does not apply to: 
(A) Facilities that are licensed under title 33, 37, or 68; 
(B) Property on which firearms are prohibited by § 39-17-1309 or 


§ 39-17-1311(b)(1)(H)G); 


(C) Property on which firearms are prohibited by § 39-17-1306 at all 
times regardless of whether judicial proceedings are in progress; 
(D) Buildings that contain a law enforcement agency, as defined in 


§ 39-13-519; 
(EK) Libraries; or 


(F) Facilities that are licensed by the department of human services, 
under title 71, chapter 3, part 5, and administer a Head Start program. 


History. 

Acts 1996, ch. 905, § 11; 2000, ch. 929, § 1; 
2009, ch. 428, § 4; 2010, ch. 1009, § 3; 2013, ch. 
16, § 2; 2016, ch. 638, § 1; 2017, ch. 467, §§ 3, 
4; 2018, ch. 823, §§ 1-4; 2019, ch. 479, §§ 10- 
12. 


Amendments. 

The 2019 amendment, effective January 1, 
2020, inserted “or § 39-17-1366” twice in (a); 
substituted “§§ 39-17-1351, 39-17-1359, and 
39-17-1366” for “§§ 39-17-1851 and 39-17- 
1359” in (b); and substituted “an enhanced 
handgun carry permit holder or concealed 
handgun carry permit holder” for “a handgun 
carry permit holder” in (g)(1). 


Effective Dates. 
Acts 2019, ch. 479, § 22. January 1, 2020. 


Attorney General Opinions. 

Pursuant to T.C.A. § 39-17-1350, “any law 
enforcement officer may carry firearms at all 
times and in all places within Tennessee, on- 
duty or off-duty. . . .” A full-time police officer 
who has been certified by the police officer 


standards and training commission and a com- 
missioned reserve deputy sheriff who has re- 
ceived written authorization from the sheriff 
are among those defined as “law enforcement 
officers” under the statute. Their authority to 
carry a firearm on public or private property 
within Tennessee is limited only by the enu- 
merated exceptions in the statute itself. A post- 
ing prohibiting firearms on the property is not 
one of those exceptions. Unless one of the 
exceptions in the statute applies, law enforce- 
ment officers may carry firearms onto public or 
private property in Tennessee, even if there is a 
posted prohibition. T.C.A. § 39-17-1359 de- 
scribes the circumstances and manner in which 
one who owns, operates, manages, or controls 
property may prohibit weapons on the property. 
That statute does not apply to law enforcement 
officers carrying firearms and may not be used 
to prohibit them from carrying firearms onto 
public or private property in Tennessee. In 
addition, T.C.A. § 39-17-1359 describes the 
precise manner in which prohibitions against 
weapons must be posted. Even if the statute did 
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apply to law enforcement officers, verbal notice ments. OAG 18-22, 2018 Tenn. AG LEXIS 21 
that firearms are prohibited on the property (5/24/2018). 
would not satisfy the statutory posting require- 


39-17-1360. Rules and regulations. 


The department of safety is authorized to promulgate rules and regulations 
pursuant to the Uniform Administrative Procedures Act, compiled in title 4, 
chapter 5, to implement §§ 39-17-1351 — 39-17-1360 or § 39-17-1366. 


History. 2020, inserted “or § 1366” following “§§ 39- 
Acts 1996, ch. 905, § 12; 2019, ch. 479, § 21. 17-51 — 39-17-1360”. 
Amendments. Effective Dates. 


The 2019 amendment, effective January 1, Acts 2019, ch. 479, § 22. January 1, 2020. 


39-17-1366. Concealed handgun carry permit. 


(a) Any resident of this state who is a United States citizen or lawful 
permanent resident, as defined by § 55-50-102, may apply to the department 
for a concealed handgun carry permit. If the applicant is not prohibited from 
possessing a firearm in this state pursuant to § 39-17-13807(b), 18 U.S.C. 
§ 922(¢), or any other state or federal law, and the applicant otherwise meets 
all of the requirements of this section, the department shall issue a permit to 
the applicant. 

(b) To be eligible to receive a concealed handgun carry permit, the person 
must: 

(1) Apply in person to the department on a concealed handgun carry 
permit application developed by the department; 

(2) Provide proof of the person’s identity and state residency by 
presenting: 

(A) A driver license or photo identification issued by this state; or 
(B) Other proof satisfactory to the department showing the person’s 
identity and residency; 

(3) Meet the qualifications for the issuance of an enhanced handgun carry 
permit under § 39-17-1351(b) and (c) and provide the department with two 
(2) sets of fingerprints in the manner required in § 39-17-1351(d); 

(4)(A) Provide proof the person has demonstrated competence with a 

handgun; provided, that any safety or training course or class must have 

been completed no more than one (1) year prior to the application for the 
concealed handgun carry permit. The person may demonstrate such 
competence by one (1) of the following, but a person is not required to 
submit to any additional demonstration of competence: 
(i) Completing any hunter education or hunter safety course ap- 
proved by the Tennessee wildlife resources agency or a similar agency of 
another state; 

(ii) Completing any firearms safety or training course administered 
by an organization specializing in firearms training and safety; 

(iii) Completing any firearms safety or training course or class 
available to the general public offered by a law enforcement agency, 
junior college, college, private or public institution or organization, or 
firearms training school utilizing instructors certified by an organiza- 
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tion specializing in firearms training and safety or the department; 

(iv) Completing any law enforcement firearms safety or training 
course or class offered for security guards, investigators, special depu- 
ties, or any division or subdivision of law enforcement or security 
enforcement; 

(v) Presenting evidence of equivalent experience with a firearm 
through current military service or proof of an honorable discharge from 
any branch of the armed services; 

(vi) Obtaining or previously having held a license to carry a firearm 
in this state, unless such license has been revoked for cause; 

(vii) Completing any firearms training or safety course or class, 
including an electronic, video, or online course, that: 

(a) Is conducted by a firearms instructor who is certified by the 
state or an organization specializing in firearms training and safety; 
and 

(b) Meets the qualifications established by the department pursu- 
ant to subsection (J); 

(viii) Completing any governmental law enforcement agency firearms 
training course and qualifying to carry a firearm in the course of normal 
police duties; or 

(ix) Completing any other firearms training that the department 
deems adequate; and 
(B) Proof of competence under this subdivision (b)(4) is evidenced by a 

photocopy of a certificate of completion of any of the courses or classes 
described in subdivision (b)(4)(A); an affidavit from the instructor, school, 
club, organization, or group that conducted or taught such course or class 
attesting to the completion of the course or class by the applicant; or a copy 
of any document that shows completion of the course or class or required 
experience; 

(5) Pay an application and processing fee of sixty-five dollars ($65.00) to 
the department; and 

(6) Provide a signed printed copy of the form provided by the department, 
pursuant to subdivision (k)(4), stating that the applicant has read and 
understands the current state law on carrying handguns. 

(c)(1) Upon receipt of a concealed handgun carry permit application, the 
department shall: 
(A) Forward two (2) full sets of fingerprints of the applicant to the 

Tennessee bureau of investigation; and 

(B) Send a copy of the application to the sheriff of the county in which 
the applicant resides. 

(2) Within thirty (30) days of receiving an application, the sheriff shall 
provide the department with any information concerning the truthfulness of 
the applicant’s answers to the eligibility requirements of § 39-17-1351(c) 
that is within the knowledge of the sheriff. 

(3) Upon receipt of the fingerprints from the department, the Tennessee 
bureau of investigation shall conduct searches and record checks in the same 
manner required in § 39-17-1351(h) and send the results to the department. 
(d) If an applicant meets all the requirements of this section, the depart- 

ment shall issue the applicant a concealed handgun carry permit that entitles 
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the permit holder to carry any handgun that the permit holder legally owns or 
possesses in a concealed manner. The concealed handgun permit is valid for 
eight (8) years from the date of issuance. 

(e) The permit holder shall have the permit in the holder’s immediate 
possession at all times when carrying a handgun in a location or manner that 
would be prohibited if not for the person’s status as a concealed handgun carry 
permit holder and shall display the permit on demand of a law enforcement 
officer under such circumstances. 

(f) The permit shall be issued on a wallet-sized card of the same approxi- 
mate size as is used by this state for driver licenses and contain only the 
following information concerning the permit holder: 

(1) The permit holder’s name, address, and date of birth; 

(2) Adescription of the permit holder by sex, height, weight, and eye color; 

(3) A visible full face photograph of the permit holder; and 

(4) The permit number, issuance date, and expiration date. 

(g) The issuance of a concealed handgun carry permit under this section 
does not relieve a person from complying with all requirements of § 39-17- 
1351 in order to be issued an enhanced handgun carry permit pursuant to that 
section. 

(h) A concealed handgun carry permit issued under this section shall 
authorize the permit holder to carry or possess a handgun as authorized by 
§ 39-17-1318. 

(i) Aconcealed handgun carry permit issued under this section is subject to 
the same restrictions and requirements found in §§ 39-17-1352 — 39-17-1359. 

(j)(1) Prior to the expiration of a concealed handgun carry permit, a permit 
holder may apply to the department for the renewal of the permit by 
submitting, under oath, a renewal application. The renewal application 
must be on a standard form developed by the department; must require the 
applicant to disclose, under oath, the information concerning the applicant 
as set forth in subsection (b); and must require the applicant to certify that 
the applicant still satisfies all the eligibility requirements of this section for 
the issuance of a concealed handgun carry permit. In the event the permit 
holder’s current concealed handgun carry permit expires prior to the 
department’s approval or issuance of notice of denial regarding a pending 
renewal application, the permit holder is entitled to continue to use the 
expired permit until the department issues an approval or denial of the 
renewal application. 

(2) A person may renew that person’s concealed handgun carry permit 
beginning six (6) months prior to the expiration date on the face of the 
permit. 

(k) The department shall maintain the following material on the depart- 
ment’s website: 

(1) Current state law on carrying handguns; 

(2) An explanation of the different handgun carry permits available; 

(3) A list of various providers that conduct department-approved training 
courses or classes, pursuant to subdivision (b)(4)(A); and 

(4) A printable form to be signed by the applicant pursuant to subdivision 
(b)(6). 
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(Ll) The department shall determine that a firearms training or safety course 
or class meets the requirement of subdivision (b)(4)(A)(vii) if the course or class 


curriculum does the following: 


(1) Conveys the basic knowledge and skills necessary for safe handling 
and storage of firearms and ammunition and includes firearm safety rules, 
handgun uses, features, basic skills and techniques, safe cleaning, transpor- 


tation, and storage methods; 


(2) Conveys the current state law on carrying handguns; 
(3) Is not less than ninety (90) minutes in length; 
(4) Includes a test or quiz that confirms competency of the course or class 


curriculum; and 


(5) Provides a printable certificate of course or class completion. 

(m) Any law enforcement officer of this state or of any county or municipal- 
ity may, within the officer’s lawful jurisdiction and when the officer is acting in 
the lawful discharge of the officer’s official duties, disarm a permit holder at 
any time when the officer reasonably believes it is necessary for the protection 
of the permit holder, officer, or another individual. The officer shall return the 
handgun to the permit holder before discharging the permit holder from the 
scene when the officer has determined that the permit holder is not a threat to 
the officer, the permit holder, or another individual; provided, that the permit 
holder has not violated this section or committed any other violation that 
results in the arrest of the permit holder. 

(n) As used in this section, “department” means the department of safety. 


History. 
Acts 2019, ch. 479, § 5; 2021, ch. 108, § 7; 
2021, ch..219, §§ 10, 11. 


Compiler’s Notes. 

Acts 2021, ch. 108, § 14 provided that the 
act, which amended this section, applies to 
criminal offenses committed on or after July 1, 
2021. 


Amendments. 

The 2021 amendment by ch. 108 rewrote (e) 
which read: “A person issued a concealed hand- 
gun carry permit under this section shall carry 


the permit at all times when carrying a hand- 
gun pursuant to this section and shall display 
the permit on demand of a law enforcement 
officer.” 

The 2021 amendment by ch. 219 deleted 
“laminated” following “wallet-sized” in the in- 
troductory language of (f); and substituted “vis- 
ible full face” for “color” in (£)(3). 


Effective Dates. 
Acts 2019, ch. 479, § 22. January 1, 2020. 
Acts 2021, ch. 108, § 14. July 1, 2021. 
Acts 2021, ch. 219, § 12. April 22, 2021. 


PART 15 


PREVENTION OF YOUTH ACCESS TO TOBACCO, 
SMOKING HEMP, AND VAPOR PRODUCTS ACT 


39-17-1501. Short title. 


This part shall be known and may be cited as the “Prevention of Youth Access 
to Tobacco, Smoking Hemp, and Vapor Products Act.” 


History. 
Acts; 1994.) chs. 872; 891; 201]. chib0b G71: 
2015, ch. 353,.9 1; 2019, ch. 303, § 2. 


Amendments. 
The 2019 amendment inserted “Smoking 
Hemp,”. 


ely OFFENSES AGAINST PUBLIC HEALTH, SAFETY, WELFARE 39-17-1503 


Effective Dates. 
Acts 2019, ch. 303, § 17. July 1, 2019. 


39-17-1502. Purpose and intent. 


(a) The purpose of this part is to reduce the access of persons under 
twenty-one (21) years of age to tobacco products by strengthening existing 
prohibitions against the sale and distribution of tobacco products and prohib- 
iting the purchase or receipt of tobacco products by such persons, limiting the 
sale of tobacco products through vending machines, restricting the distribution 
of tobacco product samples, prohibiting the sale of cigarettes or smokeless 
tobacco products other than in unopened packages, and random, unannounced 
inspections of locations where tobacco products are sold or distributed, 
providing for the report required to be submitted to the United States 
department of health and human services pursuant to Section 1926 of the 
Public Health Service Act (42 U.S.C. § 300x-26), and ensuring uniform 
regulations with respect to tobacco products within this state. 

(b) The purpose of this part is also to prohibit the sale or distribution of 
vapor products to, or purchase of vapor products on behalf of, persons under 
twenty-one (21) years of age. 

(c) The purpose of this part is also to prohibit the sale or distribution of 
smoking hemp products to, or purchase of smoking hemp products on behalf of, 
persons under twenty-one (21) years of age. 

(d) It is the intent of the general assembly that this part be equitably 
enforced so as to ensure the eligibility for and receipt of any federal funds or 
grants that this state now receives or may receive relating to this part. 


History. for “eighteen (18) years of age” throughout the 
Acts 1994, ch. 872, § 2; 2011, ch. 501, § 2; — section. 
2015, ch. 353, § 2; 2019, ch. 303, § 3; 2020, ch. 
732, § 9. Effective Dates. 
Acts 2019, ch. 303, § 17. July 1, 2019. 
Amendments. Acts 2020, ch. 732, § 25. January 1, 2021. 


The 2019 amendment added (c). 
The 2020 amendment. effective January 1, 
2021, substituted “twenty-one (21) years of age” 


39-17-1503. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Beedies” or “bidis” means a product containing tobacco that is 
wrapped in temburni leaf (dispyros melanoxylon) or tendu leaf (diospyros 
exculpra), or any other product that is offered to, or purchased by, consumers 
as beedies or bidis. For purposes of this chapter, beedies or bidis shall be 
considered a tobacco product; 

(2) “Commissioner” means the commissioner of agriculture or the com- 
missioner’s duly authorized representative; 

(3) “Department” means the department of agriculture; 

(4) “Hemp” means the plant Cannabis sativa L. and any part of that 
plant, including the seeds thereof, and all derivatives, extracts, cannabi- 
noids, isomers, acids, salts, and salts of isomers, whether growing or not, 
with a delta-9 tetrahydrocannabinol (THC) concentration of not more than 
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three tenths of one percent (0.3 %) on a dry weight basis; 

(5) “Person” means any individual, firm, fiduciary, partnership, corpora- 
tion, trust, or association; 

(6) “Proof of age” means a driver license or other generally accepted 
means of identification that describes the individual as twenty-one (21) 
years of age or older, contains a photograph or other likeness of the 
individual, and appears on its face to be valid. Except in the case of 
distribution by mail, the distributor shall obtain a statement from the 
addressee that the addressee is twenty-one (21) years of age or older; 

(7) “Public place” means any public street, sidewalk or park, or any area 
open to the general public in any publicly owned or operated building; 

(8) “Sample” means a tobacco product distributed to members of the 
general public at no cost for the purpose of promoting the product; 

(9) “Sampling” means the distribution of samples to members of the 
general public in a public place; . 

(10) “Smoking hemp” means hemp that is offered for sale to the public 
with the intention that it is consumed by smoking and that does not meet the 
definition of a vapor product; 

(11) “Tobacco product” means any product that contains tobacco and is 
intended for human consumption, including, but not limited to, cigars, 
cigarettes and bidis; and 

(12) “Vapor product”: 

(A) Means any noncombustible product containing nicotine or any other 
substance that employs a mechanical heating element, battery, electronic 
circuit, or other mechanism, regardless of shape or size, that can be used 
to produce or emit a visible or non-visible vapor; 

(B) Includes any electronic cigarette, electronic cigar, electronic ciga- 
rillo, electronic pipe, or similar product, and any vapor cartridge, any 
substance used to refill a vapor cartridge, or other container of a solution 
containing nicotine or any other substance that is intended to be used with 
or in an electronic cigarette, electronic cigar, electronic cigarillo, electronic 
pipe, or similar product; and 

(C) Does not include any product regulated under Chapter V of the 
Food, Drug, and Cosmetic Act (21 U.S.C. § 351 et seq.). 


History. The 2019 amendment by ch. 303 added the 
Acts 1994, ch. 872, § 3; 1995, ch. 470, 8 1; definitions for “hemp” and “smoking hemp”. 
1999, ch. 354, § 3; 2002, ch. 511, §§ 1, 2; 2011, The 2020 amendment, effective January 1, 
ch. 501, § 3; 2015, ch. 353, § 3; 2019, ch. 144, 2021, substituted “twenty-one (21) years of age” 

§ 1; 2019, ch. 303, § 4; 2020, ch. 732, § 9. for “eighteen (18) years of age” twice in (6). 


Amendments. Effective Dates. 

The 2019 amendment by ch. 144, in the Acts 2019, ch. 144, § 4. April 17, 2019 
definition of “vapor product”, substituted “a Acts 2019. ch 303, § 17 wales 0019. 
visible or non-visible vapor” for “vapor” at the The E d 
end of (A), and inserted “, any substance used to ailpatoaag ert lol Rip OL tie Ss Cte N 
refill a vapor cartridge,” in (B). 
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39-17-1504. Sale or distribution to underage persons unlawful — Proof 
of age requirement. 


(a) It is unlawful for any person to sell or distribute any tobacco, smoking 
hemp, or vapor product to another person who has not attained twenty-one (21) 
years of age or to purchase a tobacco, smoking hemp, or vapor product on 
behalf of such person under twenty-one (21) years of age. 

(b) It is unlawful for any person to persuade, entice, send or assist a person 
who has not attained twenty-one (21) years of age to purchase, acquire, receive 
or attempt to purchase, acquire or receive a tobacco, smoking hemp, or vapor 
product. This section and § 39-17-1505 do not preclude law enforcement 
efforts involving: 

(1) The use of a minor if the minor’s parent or legal guardian has 
consented to this action; or 
(2) The use of an individual under twenty-one (21) years of age who is not 

a minor if the individual has consented to this action. 

(c) No person shall distribute tobacco, smoking hemp, or vapor product 
samples in or on any public street, sidewalk, or park. 

(d) Aperson engaged in the sale or distribution of tobacco, smoking hemp, or 
vapor products shall demand proof of age from a prospective purchaser or 
recipient if an ordinary person would conclude on the basis of appearance that 
the prospective purchaser or recipient may be under thirty (30) years of age. In 
the case of distribution by mail, the distributor of tobacco, smoking hemp, or 
vapor products shall obtain from the addressee an affirmative statement that 
the person is twenty-one (21) years of age or older, and shall inform the 
recipient that the person is strictly prohibited from distributing any tobacco, 
smoking hemp, or vapor product, as defined by this part, to any person under 
twenty-one (21) years of age. 


History. for “eighteen (18) years of age” throughout the 


Acts 1994, ch. 872, § 4; 1995, ch. 470, 88 2,3: 
1999, ch. 354, §§ 1, 2, 4; 2011, ch. 501, § 4; 
2013, ch. 319, § 2; 2015, ch. 353, §§ 4-6; 2019, 
ch. 303, §§ 5, 6; 2020, ch. 732, §§ 9-11. 


Amendments. 

The 2019 amendment substituted “tobacco, 
smoking hemp, or vapor product” for “tobacco 
or vapor product” and “tobacco, smoking hemp, 
or vapor products” for “tobacco or vapor prod- 
ucts” throughout the section. 

The 2020 amendment, effective January 1, 
2021, substituted “twenty-one (21) years of age” 


section; in (b), rewrote the provisions following 
the first sentence, which read: “This section 
and § 39-17-1505 shall not be deemed to pre- 
clude law enforcement efforts involving the use 
of individuals under eighteen (18) years of age 
if the minor’s parent or legal guardian has 
consented to this action.”; and substituted 
“thirty (30) years of age” for “twenty-seven (27) 
years of age in the first sentence of (d). 


Effective Dates. 
Acts 2019, ch. 308, § 17. July 1, 2019. 
Acts 2020, ch. 732, § 25. January 1, 2021. 


39-17-1505. Prohibited purchases or possession by underage persons 
— Penalties. 


(a) It is unlawful for a person who has not attained twenty-one (21) years of 
age of age to possess either a tobacco, smoking hemp, or vapor product, to 
purchase or accept receipt of either product, or to present or offer to any person 
any purported proof of age that is false, fraudulent, or not actually that 
person’s own for the purpose of purchasing or receiving any tobacco, smoking 
hemp, or vapor product. 
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(b) Any person who violates this section may be issued a citation by a law 
enforcement officer who has evidence of the violation. Regardless of whether a 
citation is issued, the product shall be seized as contraband by the law 
enforcement officer. 

(c) Aviolation of this section is a civil offense, for which the general sessions 
or juvenile court may, in its discretion, impose a civil penalty of not less than 
ten dollars ($10.00) nor more than fifty dollars ($50.00), which may be charged 
against a person who is at least eighteen (18) years of age but less than 
twenty-one (21) years of age, or, in the case of a minor, against a parent, 
guardian, or custodian. The general sessions or juvenile court may, in its 
discretion, also impose community service work not to exceed fifty (50) hours or 
successful completion of a prescribed court program for a second or subsequent 
violation within a one-year period. 

(d) A person who has not attained twenty-one (21) years of age and who is 
cooperating with law enforcement officers in an operation designed to test the 
compliance of other persons with this part is not subject to sanctions under this 
section. 

(e) As used in this section, “law enforcement officer” means an officer, 
employee or agent of government who is authorized by law to investigate the 
commission or suspected commission of violations of Tennessee law. 

(f) It is not unlawful for a person under twenty-one (21) years of age to 
handle or transport: 

(1) Tobacco, tobacco products, smoking hemp, or vapor products as a part 
of and in the course of the person’s employment; provided, that the person is 
under the supervision of another employee who is at least twenty-one (21) 
years of age; or 

(2) Tobacco, smoking hemp, or vapor products as part of an educational 
project that has been developed by the person for entry and display at an 
agricultural fair or other agricultural competition or event. 

(g) Nothing in this section shall be construed to prohibit a person under 
twenty-one (21) years of age from handling or transporting tobacco or hemp as 
part of and in the course of the person’s involvement in any aspect of the 
agricultural production or storage of tobacco or hemp, the sale of raw tobacco 
or hemp at market or the transportation of raw tobacco or hemp to a processing 
facility. 


History. 

Acts 1994, ch. 872, § 5; 1999, ch. 354, §§ 5-7; 
2001, ch. 341, '§- 11; 2015, chi) 3853; $§° 7-10; 
2018, ch: 1052, § 54; 2019, ch.’ 308, $§ 7-9; 
2020, ch. 732, §§ 9, 12. 


Amendments. 

The 2019 amendment, in (a), substituted 
“tobacco, smoking hemp, or vapor product” for 
“tobacco or vapor product” twice; in (f), inserted 
“smoking hemp,” twice; and in (g), inserted “or 
hemp” following “tobacco” three times. 

The 2020 amendment, effective January 1, 
2021, substituted “twenty-one (21) years of age” 
for “eighteen (18) years of age” throughout (a), 
(f), and (g); in (c), inserted “general sessions or” 


twice and in the first sentence, inserted “person 
who is at least eighteen (18) years of age but 
less than twenty-one (21) years of age, or, in the 
case of a minor, against a”, deleted “, but not a 
minor.” from the end of the first sentence fol- 
lowing “or custodian” and in the second sen- 
tence, deleted “teen” following “of a prescribed”; 
and in (d), substituted “A person who has not 
attained twenty-one (21) years of age and” for 
“A minor” and substituted “is not” for “shall not 
be”. 


Effective Dates. 
Acts 2019, ch. 308, § 17. July 1, 2019. 
Acts 2020, ch. 732, § 25. January 1, 2021. 
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39-17-1506. Required postings. 


(a) Every person who sells tobacco, smoking hemp, or vapor products at 
retail shall post conspicuously and keep so posted at the place of business a 
sign, no smaller than ninety-three and one-half (93 14) square inches, to ensure 
that it is likely to be read at each point of sale, stating the following: 

STATE LAW STRICTLY PROHIBITS THE SALE OF TOBACCO PROD- 

UCTS, VAPOR PRODUCTS, OR SMOKING PARAPHERNALIA TO PER- 

SONS UNDER THE AGE OF TWENTY-ONE (21) YEARS 

PROOF OF AGE MAY BE REQUIRED 

(b) Unless another notice is required by federal law, the notice required by 
this section and the notice required by § 39-15-411 shall be the only notice 
regarding tobacco, smoking hemp, or vapor products required to be posted or 
maintained in any store that sells tobacco, smoking hemp, or vapor products at 
retail. 


History. paragraph, inserted “, VAPOR PRODUCTS,” 
Acts 1994, ch. 872, § 6; 1999, ch. 354, § 8; and substituted “TWENTY-ONE (21) YEARS” 
2020, chs 7327.88. 133,14. for “EIGHTEEN (18) YEARS”; and substituted 


"tobacco, smoking hemp, or vapor products" for 


Amendments. “tobacco products” twice in (b). 


The 2020 amendment, effective January 1, 
2021, in (a), inserted “, smoking hemp, or va- Effective Dates. 
por” in the first paragraph and in the second Acts 2020, ch. 732, § 25. January 1, 2021. 


39-17-1507. Vending machine sales. 


(a) It is unlawful for any person to sell tobacco, smoking hemp, or vapor 
products through a vending machine unless the vending machine is located in 
any of the following locations: 

(1) In areas of factories, businesses, offices, or other places that are not 
open to the public; 

(2) In places that are open to the public but to which persons under 
twenty-one (21) years of age are denied access; 

(3) In places where alcoholic beverages are sold for consumption on the 
premises, but only if the vending machine is under the continuous supervi- 
sion of the owner or lessee of the premises or an employee of the owner or 
lessee of the premises, and is inaccessible to the public when the establish- 
ment is closed; and 

(4) In other places, but only if the machine is under the continuous 
supervision of the owner or lessee of the premises or an employee of the 
owner or lessee of the premises, or the machine can be operated only by the 
use of a token purchased from the owner or lessee of the premises or an 
employee of the owner or lessee of the premises prior to each purchase, and 
is inaccessible to the public when the establishment is closed. 

(b) In any place where supervision of a vending machine, or operation by 
token is required by this section, the person responsible for that supervision or 
the sale of the token shall demand proof of age from a prospective purchaser if 
an ordinary person would conclude on the basis of appearance that the 
prospective purchaser may be under thirty (30) years of age. 
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History. years of age” in (a)(2); and substituted “thirty 
Acts 1994, ch. 872, § 7; 1999, ch. 354, 8§ 9, (30) years of age” for “twenty-seven (27) year of 
10; 2019, ch. 303, § 10; 2020, ch. 732, §§ 9,15, age” in (b). 


16. 
Effective Dates. 


Amendments. Acts 2019, ch. 303, § 17. July 1, 2019. 
The 2019 amendment inserted “or smoking Acts 2020, ch. 732, § 25. January 1, 2021. 
hemp” in (a). 
The 2020 amendment effective January 1, Cross-References. 


2021, substituted “tobacco, smoking hemp, or Civil penalties for violation of section, § 39- 
vapor” for “tobacco or smoking hemp” in the 17-1509. 
introductory language of (a); substituted Criminal penalties for violation of section, 


“twenty-one (21) years of age” for “eighteen (18) § 39-17-1510. 


39-17-1509. Enforcement — Inspections — Reporting — Civil penal- 
ties. 


(a) The department shall enforce this part in a manner that may reasonably 
be expected to reduce the extent to which tobacco, smoking hemp, or vapor 
products are sold or distributed to persons under twenty-one (21) years of age, 
and shall conduct random, unannounced inspections at locations where 
tobacco, smoking hemp, or vapor products are sold or distributed to ensure 
compliance with this part. 

(b) A person who violates § 39-17-1504, § 39-17-1506, § 39-17-1507 or 
§ 39-17-1508 shall receive only a warning letter for the person’s first violation 
and shall not receive a civil penalty for the person’s first violation. A person 
who violates § 39-17-1504, § 39-17-1506, § 39-17-1507 or § 39-17-1508 is 
subject to a civil penalty of not more than five hundred dollars ($500) for the 
person’s second violation, not more than one thousand dollars ($1,000) for the 
person’s third violation and not more than one thousand five hundred dollars 
($1,500) for the person’s fourth or subsequent violation. For purposes of 
determining whether a violation is the person’s first, second, third, fourth or 
subsequent violation, the commissioner shall count only those violations that 
occurred within the previous five (5) years. A civil penalty shall be assessed in 
the following manner: 

(1) The commissioner shall issue the assessment of civil penalty against 
any person responsible for the violation; 

(2) Any person against whom an assessment has been issued may secure 
a review of the assessment by filing with the commissioner a written petition 
setting forth the person’s reasons for objection to the assessment and asking 
for a hearing before the commissioner; 

(3) Any hearing before the commissioner shall be conducted in accordance 
with the Uniform Administrative Procedures Act, compiled in title 4, chapter 
5, part 3. An appeal from the final order of the commissioner may be taken 
by the person to whom the assessment was issued, and the appeal proceed- 
ings shall be conducted in accordance with the judicial review provisions of 
the Uniform Administrative Procedures Act, codified in §$§ 4-5-322 and 
4-5-323; and 

(4) Ifa petition for review is not filed within thirty (30) days after the date 
the person received the assessment, the person shall be deemed to have 
consented to the assessment, and it shall become final. Whenever an 
assessment has become final, the commissioner may apply to the chancery 
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court of Davidson County for a judgment in the amount of the assessment 

and seek execution on the judgment. The chancery court of Davidson County 

shall treat a person’s failure to file a petition for review of an assessment as 

a confession of judgment in the amount of the assessment. 

(c) Aperson who demanded, was shown, and reasonably relied upon proof of 
age is not liable for a civil penalty for a violation of § 39-17-1504 or 
§ 39-17-1507. In the case of distribution of any tobacco, smoking hemp, or 
vapor product by mail, a person who obtained a statement from the addressee 
that the addressee is at least twenty-one (21) years of age is not liable for a civil 
penalty so long as that distributor of the tobacco, smoking hemp, or vapor 
product informed the addressee that § 39-17-1504 prohibits the distribution of 
tobacco, smoking hemp, and vapor products to a person under twenty-one (21) 
years of age. 

(d) When assessing a civil penalty, the commissioner is authorized to assess 
the penalty against any person or persons determined by the commissioner to 
be responsible, in whole or in part, for contributing to or causing the violation 
to occur, including, but not limited to, the owner, manager or employee of a 
store at which any tobacco, smoking hemp, or vapor product is sold at retail, 
the owner, manager or employee of an establishment in which a vending 
machine selling tobacco or tobacco, smoking hemp, or vapor products is 
located, and a company or any of its employees engaged in the business of 
sampling. 

(e)(1) The owner or manager of a store that sells tobacco, smoking hemp, or 

vapor products at retail shall provide training to the store’s employees 

concerning the provisions of this part. As a part of this training, each 
employee shall, prior to selling tobacco, smoking hemp, or vapor products at 
retail, sign a statement containing substantially the following words: 

I understand that state law prohibits the sale of tobacco, smoking hemp, 
or vapor products to persons under twenty-one (21) years of age and that 
state law requires me to obtain proof of age from a prospective purchaser of 
tobacco, smoking hemp, or vapor products who, based on appearance, might 
be as old as twenty-nine (29) years of age. I promise to obey this law, and I 
understand that monetary or criminal penalties may be imposed on me if I 
violate this law. 

(2) If the commissioner assesses a penalty against the store owner or 
manager, the owner or manager may present to the commissioner a copy of the 
statement described in subdivision (e)(1) that was signed by the employee who 
made the sale to a minor, along with a sworn statement by the owner or 
manager that the employee had signed the statement prior to the sale to the 
minor, and the name and address of the employee who made the sale. If the 
owner or manager does not know which employee made the sale to the minor, 
the owner or manager may present to the commissioner copies of the 
statements described in subdivision (e)(1) that were signed by all employees 
working at the store on the day the sale was made, along with a sworn 
statement that these employees had signed those statements prior to the sale 
to the minor. 

(3) When the store owner or manager presents to the commissioner the 

statements described in subdivision (e)(2): 
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(A) If the violation is the second violation determined to have occurred 
at that store, the penalty against the store owner or manager shall be 
eliminated; or 
(B) If the violation is the third or subsequent violation determined to 
have occurred at that store, the commissioner shall consider that evidence 
and any other evidence with respect to the amount of the penalty against 
the owner or manager. 

(f) The department shall prepare annually for submission by the governor to 
the secretary of the United States department of health and human services 
the report required by Section 1926 of subpart I of Part B of Title XIX of the 
Public Health Service Act (42 U.S.C. § 300x-26). The department shall prepare 
for submission to the general assembly and the public an annual report 


describing in detail the department’s enforcement efforts under this part. 


History. 

Acts 1994, ch. 872, § 10; 1999, ch. 354, § 12; 
2015, ch. 353, §§ 11, 12; 2019, ch. 303, §§ 11- 
16; 2020, ch. 732, §§ 9, 17-20. 


Amendments. 

The 2019 amendment, in (c) and (d), substi- 
tuted “tobacco, smoking hemp, or vapor prod- 
uct” for “tobacco or vapor product” throughout 
and made a related change in (c); in (d), in- 
serted “or smoking hemp”; and in (e), inserted 
“and smoking hemp”. 

The 2020 amendment , effective January 1, 
2021, substituted “twenty-one (21) years of age” 
for “eighteen (18) years of age” throughout the 
section; substituted “tobacco, smoking hemp, or 


vapor products” for “tobacco or smoking hemp 
products” twice in (a) and once near the end of 
(d); substituted “tobacco, smoking hemp, or 
vapor products” for “tobacco and smoking hemp 
products” throughout (e)(1); and substituted 
“twenty-nine (29) years of age” for “twenty-six 
(26) years of age” in (e)(1). 


Effective Dates. 
Acts 2019, ch. 308, § 17. July 1, 2019. 
Acts 2020, ch. 732, § 25. January 1, 2021. 


Attorney General Opinions. 

Department of agriculture enforcement 
agent as law enforcement officer, OAG 99-016 
(2/2/99). 


39-17-1511. Maintenance of smoking paraphernalia in area inacces- 


sible to customers. 


(a) For the purpose of this section: 


(1) “Counter” means the point of purchase at a retail establishment; 

(2) “Retail establishment” means a place of business open to the general 
public for the sale of goods or services; and 

(3) “Smoking paraphernalia” means: 


(A) A cigarette holder; 


(B) Asmoking pipe made of metal, wood, acrylic, glass, stone, or plastic 
with or without screens, permanent screens, hashish heads or punctured 


metal bowls; 
(C) A water pipe; 


(D) Rose and pen combinations; or 


(EK) Vapor products; and 


(4) “Smoking paraphernalia” does not include a smoking pipe or smoking 


device when sold at retail, if the smoking pipe or smoking device is primarily 

made of briar, meerschaum, clay or corn cob. 

(b) All smoking paraphernalia shall be maintained behind the counter of a 
retail establishment in an area inaccessible to a customer or in a locked display 
case that makes the products unavailable to a customer without the assistance 
of an employee. 
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(c)(1) A violation of this section is punishable as provided in § 39-17-1509. 

(2) If smoking paraphernalia is sold in violation of this section by an 
employee, the owner or operator of the retail establishment where the 
employee sold the products shall be in violation of this section. 


History. Effective Dates. 
Acts 2018, ch. 194, § 1; 2020, ch. 732, § 21. Acts 2020, ch. 732, § 25. January 1, 2021. 
Amendments. 


The 2020 amendment, effective January 1, 
2021, added (a)(3)(E). 


39-17-1513. Department of agriculture encouraged to study effects of 
sale and distribution of vapor products to persons under 
21. 


The department of agriculture is urged to study the effects of the sale and 
distribution of vapor products to persons under twenty-one (21) years of age 
and is encouraged to make recommendations to the legislature with regard to 
reducing such sale and distribution. 


History. 2021, substituted “twenty-one (21) years of age” 
Acts 2015, ch. 358, § 14; 2020, ch. 732,§ 9. for “eighteen (18) years of age”. 
Amendments. Effective Dates. 


The 2020 amendment, effective January 1, Acts 2020, ch. 732, § 25. January 1, 2021. 


39-17-1551. Purpose of part — Exemptions — Authority to prohibit 
smoking — Authority to prohibit use of tobacco products 
or vapor products. 


(a) The general assembly intends by this part and other provisions of 
Tennessee Code Annotated to occupy and preempt the entire field of legislation 
concerning the regulation of tobacco products and vapor products. Any law or 
regulation of tobacco products enacted or promulgated after March 15, 1994, or 
vapor products enacted or promulgated after July 1, 2021, by any agency or 
political subdivision of the state or any agency thereof is void; provided, that 
cities, counties, and counties having a metropolitan form of government may 
regulate the use of tobacco products or vapor products in buildings owned or 
leased by the political subdivisions; and provided further, that airport authori- 
ties created pursuant to title 42; utility districts created pursuant to title 7; 
and special school districts may regulate the use of tobacco products or vapor 
products in buildings owned or leased by the entities. Notwithstanding any 
other law to the contrary, individual owners or operators of retail establish- 
ments located within an enclosed shopping mall retain the right to determine 
the policy on the use of tobacco products or vapor products within the person’s 
establishment. 

(b)(1) Notwithstanding subsection (a) or any other provision of this title, a 
municipality, a county, or a county having a metropolitan form of govern- 
ment is authorized by local ordinance or resolution to prohibit smoking or 
use of a vapor product on the grounds of a hospital or in the public areas 
immediately outside of a hospital building and its entrances, including 
public sidewalks. 
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(2) Any regulation or ordinance that is passed or adopted by a local 

government pursuant to the authority granted by this subsection (b) may 
prohibit smoking or use of a vapor product by a distance of up to fifty feet 
(50°) from a hospital’s entrance unless the application of a fifty-foot limit 
would place hospital patients in a potentially unsafe condition. In which 
case, the fifty-foot limit shall be extended to such distance as is necessary to 
ensure patient safety as determined by the local government’s legislative 
body in consultation with representatives of any hospitals that are subject to 
the regulation or ordinance. 
(c)(1) Notwithstanding subsection (a) or any other provision of this title, a 
local government is authorized by ordinance to prohibit smoking or use of a 
vapor product on the grounds of a swimming pool owned or operated by such 
local government or an outdoor amphitheater with a seating capacity of at 
least six thousand (6,000) owned or operated by such local government. 

(2) Subdivision (c)(1) only applies to: 

(A) Municipalities located in a county having a population of not less 
than one hundred fifty-six thousand eight hundred (156,800) nor more 
than one hundred fifty-six thousand nine hundred (156,900), according to 
the 2010 federal census or any subsequent federal census; or 

(B) Any county having a metropolitan form of government with a 
population of more than five hundred thousand (500,000), according to the 
2010 federal census or any subsequent federal census. 

(d)(1) Notwithstanding subsection (a) or any other provision of this title, a 
local government is authorized by ordinance to prohibit smoking or use of a 
vapor product on the grounds of an urban park center, as described in 
§ 57-4-102. 

(2) Subdivision (d)(1) only applies to municipalities located in a county 

having a population of not less than seventy-two thousand three hundred 
(72,300) nor more than seventy-two thousand four hundred (72,400), accord- 
ing to the 2010 federal census or any subsequent federal census. 
(e) [See Code Commission Notes.] (1) Notwithstanding subsection (a) or 
any other provision of this title, a local government is authorized by 
ordinance to prohibit smoking or use of a vapor product on the grounds of a 
playground by adopting a resolution or ordinance approved by a two-thirds 
(24) vote of the legislative body of the local government. 

(2) As used in this subsection (e) “playground” means an indoor or outdoor 

facility that is intended for recreation of children and owned by the local 
government. 
(f) [See Code Commission Notes.] (1) Notwithstanding subsection (a) or 
any other provision of this title, a municipality, a county, or a county having 
a metropolitan form of government is authorized by local ordinance or 
resolution, as applicable, to prohibit the use of tobacco products or vapor 
products, or both, on the grounds of a public park, public playground, public 
greenway, or any public property that is accessible to use by youth as long as 
the public park, public playground, public greenway, or public property is 
owned or controlled by the respective municipality or county. 

(2) Notwithstanding subdivision (f)(1), a prohibition enacted pursuant to 
this subsection (e) does not apply to buildings, sidewalks, or roads. 
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(3) As used in this subsection (f): 


(A)G) “Greenway” means: 
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(a) An open-space area following a natural or man-made linear 
feature designed to be used for recreation, transportation, and con- 
servation, and to link services and facilities; or 

(6) A paved, gravel-covered, woodchip-covered, or wood-covered 
path that connects one greenway entrance with another greenway 


entrance; 


(ii) If a greenway traverses a park that is owned or operated by a 
county, municipality, or instrumentality thereof, the greenway is con- 
sidered a portion of that park unless designated otherwise by the local 


legislative body; 


(B) “Playground” means an indoor or outdoor facility that is intended 


for recreation of children; 


(C) “Tobacco product” means any product that contains tobacco and is 


intended for human use; and 


(D) “Youth” means persons under twenty-one (21) years of age. 


History. 

Acts 1994, ch. 872, §§ 9, 12; 2011, ch. 296, 
§ 1; 2016, ch. 847, § 1; 2017, ch. 188, § 1; 2020, 
ch. 529, § 1; 2021, ch. 551, § 5; 2021, ch. 574, 
§ 1. 


Code Commission Notes. Due to an inability 
to ascertain the intent of the legislature in 
regard to which language should prevail, the 
changes made by Acts 2021, ch. 551, § 5 were 
codified as subsection (e) and the changes en- 
acted by Acts 2021, ch. 574, § 1 were codified as 
subsection (f) by authority of the Code Commis- 
sion. 


Compiler’s Notes. 

Acts 2020, ch. 529, § 2 provided that the act 
shall take effect on July 1, 2019. However, since 
an act cannot take effect prior to becoming law, 
the act took effect pursuant to Article II, Sec. 20 
of the Constitution of Tennessee, 40 days after 
the bill became law. Thus, the effective date of 
the act is April 19, 2020. 


Amendments. 

The 2020 amendment added (e). 

The 2021 amendment by ch. 551 inserted “or 
vapor products” throughout (a); in (a), added 


“and vapor products” in the first sentence and 
inserted “or vapor products enacted or promul- 
gated after July 1, 2021,” in the second sen- 
tence, and substituted “retain” for “shall re- 
tain” in the last sentence; inserted “or use of a 
vapor product” in (b)(1), (b)(2), (c)(1), and (d)(1); 
substituted “only applies to” for “shall only 
apply to” in the introductory language of (c)(2) 
and in (d)(2); substituted “is authorized by 
ordinance to prohibit” for “may prohibit” in 
(e)(1); and rewrote (e)(2) which read: “(2) As 
used in this subsection (e): (A) ‘Playground’ 
means an indoor or outdoor facility that is 
intended for recreation of children and owned 
by the local government; and (B) ‘Smoking’ 
means the burning of a tobacco product, hemp 
product, or any other drug or substance. ‘Smok- 
ing’ does not include the use of a vapor prod- 
uct.) 
The 2021 amendment by ch. 574 added (f) 


Effective Dates. 

Acts 2020, ch. 529, § 2. April 19, 2020. [See 
Compiler’s Notes.] 

Acts 2021, ch. 551, § 6. July 1, 2021. 

Acts 2021, ch. 574, § 2. July 1, 2021. 


PART 16 
CHILDREN’S ACT FOR CLEAN INDOOR AIR 


39-17-1603. Part definitions. 


As used in this part, unless the context otherwise requires: 
(1) “Children” means individuals who have not attained eighteen (18) 


years of age; 


(2) “Community center” means any center operated by any city or county 
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government that is used for children’s activities; 

(3) “Day care center” means any place, operated by a person, society, 
agency, corporation, institution or religious organization, or any other group 
wherein are received thirteen (13) or more children for group care for less 
than twenty-four (24) hours per day without transfer of custody; 

(4) “Designated smoking area” means an enclosed indoor area or an 
outdoor area in which smoking is permitted pursuant to this part. If indoors, 
the smoking area shall be clearly demarcated and separate from any area in 
which smoking is not permitted, and shall not include more than twenty-five 
percent (25%) of the area of the building. The indoor smoking area shall be 
a fully enclosed area; 

(5) “Group care home” means a home operated by any person, society, 
agency, corporation, or institution or any group which receives seven (7) or 
more children for full-time care outside their own homes in facilities owned 
or rented and operated by the organization; 

(6) “Museum” means those indoor museums and art galleries owned or 
operated by the state or any political subdivision of the state, and those 
museums, historical societies, and art galleries owned and operated by 
not-for-profit corporations; 

(7) “Residential treatment facility” means a residential treatment facility 
licensed under title 33, chapter 2, part 4; 

(8) “School grounds” means any building, structure, and surrounding 
outdoor grounds contained within a public or private preschool, nursery 
school, kindergarten, elementary or secondary school’s legally defined prop- 
erty boundaries as registered in a county register’s office, and any publicly 
owned or leased vehicle used to transport children to or from school or any 
officially sanctioned or organized school event; 

(9) “Smoking” means the burning of a lighted cigarette, cigar, pipe or any 
other substance containing tobacco; 

(10) “Vapor product” has the same meaning as defined in § 39-17-1503; 

(11) “Youth development center” means a center established under title 
37, chapter 5, part 2, for the detention, treatment, rehabilitation and 
education of children found to be delinquent; and 

(12) “Zoo” means any indoor area open to the public for the purpose of 
viewing animals. 


History. Effective Dates. 


Acts 1995, ch. 455, § 3; 2000, ch. 947, § 8L; Acts 2019, ch. 144, § 4. April 17, 2019. 
2019, ch. 144, § 2. 


Amendments. 
The 2019 amendment added the definition of 
“vapor product”. 


39-17-1604. Places where smoking and use of vapor products is pro- 
hibited. 


Smoking or the use of vapor products is not permitted, and no person shall 
smoke or use vapor products, in the following places: 

(1) Child care centers; provided, that the prohibition of this section does 

not apply to child care services provided in a private home. Adult staff 
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members may be permitted to smoke or use vapor products in designated 
areas to which children are not allowed access. However, the child care 
center shall give written notification to the parent or legal guardian upon 
enrollment if the child care center has an indoor area designated for smoking 
or the use of vapor products; 

(2) Any room or area in a community center while the room or area is 
being used for children’s activities; 

(3) Group care homes. Adults may smoke or use vapor products in any 
fully enclosed adult staff residential quarters contained within a group care 
home, but not in the presence of children who reside as clients in the group 
care home; 

(4) Healthcare facilities, excluding nursing home facilities. Adult staff 
members may be permitted to smoke or use vapor products in designated 
areas to which children are not allowed access, and adults may be permitted 
to smoke or use vapor products outside the facility; 

(5) Museums, except when used after normal operating hours for private 
functions not attended by children. Adult staff members may be permitted to 
smoke or use vapor products while at work in designated smoking areas to 
which children are not allowed access; 

(6) All public and private kindergartens and elementary and secondary 
schools. Adult staff members may be permitted to smoke or use vapor 
products outdoors but not within one hundred feet (100’) of any entrance to 
any building. Adults may also smoke or use vapor products in any fully 
enclosed adult staff residential quarters but not in the presence of children 
attending the school; 

(7) Residential treatment facilities for children and youth. Adult staff 
members may be permitted to smoke or use vapor products in designated 
areas to which children are not allowed access; 

(8) Youth development centers and facilities. Adult staff members may be 
permitted to smoke or use vapor products in designated areas to which 
children are not allowed access; 

(9) Zoos. Adult staff members may be permitted to smoke or use vapor 
products in designated areas to which children are not allowed access; and 

(10) School grounds, including any public seating areas, such as bleachers 
used for sporting events, or public restrooms. 


History. 
Acts 1995, ch. 455, § 4; 2000, ch. 981, § 62; 
2019, ch. 144, § 3. 


Amendments. 

The 2019 amendment inserted the instances 
of “or the use of vapor products” and “or use 
vapor products” throughout; substituted “in 
designated areas” for “in designated smoking 
areas” throughout; in (1), substituted “apply to 
child care services” for “apply to the services” in 
the first sentence, and rewrote the last sen- 
tence which read: “However, written notifica- 
tion shall be given to the parent or legal guard- 
ian upon enrollment if the child care center has 
an indoor designated smoking area;”; substi- 
tuted “Healthcare facilities” for “Health care 


facilities” at the beginning of (4); substituted 
both commas for parentheses in the first sen- 
tence of (5); in (6), substituted “kindergartens 
and elementary” for “kindergartens, elemen- 
tary” and substituted “not within one hundred 
feet (100’)” for “not within fifty feet (50’)”; and 
rewrote (10) which read: “School grounds; pro- 
vided, that after regular school hours, adults 
are allowed to smoke on the property surround- 
ing the institution, but not blocking any en- 
trance to any building. The property shall not 
include any public seating areas, including, but 
not limited to, bleachers used for sporting 
events, or public restrooms.” 


Effective Dates. 
Acts 2019, ch. 144, § 4. April 17, 2019. 
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PART 18 
NON-SMOKER PROTECTION ACT 


39-17-1802. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Acceptable form of identification” means: 

(A) A state-issued driver license; 

(B) A state-issued identification card; 

(C) A valid passport; or 

(D) A valid military identification; 

(2) “Age-restricted venue” means a legal establishment that affirmatively 
restricts access to its buildings or facilities at all times to persons who are 
twenty-one (21) years of age or older by requiring each person who attempts 
to gain entry to those buildings or facilities to submit for inspection an 
acceptable form of identification for the express purpose of determining if the 
person is twenty-one (21) years of age or older; 

(3) “Employee” means a person who is employed by an employer in 
consideration for direct or indirect monetary wages or profit and a person 
who volunteers that person’s services for a nonprofit entity; 

(4) “Employer” means a person, business, partnership, association, corpo- 
ration, including a municipal corporation, educational institution, trust, or 
nonprofit entity that employs the services of one (1) or more individual 
persons; 

(5) “Enclosed area” means all space between a floor and ceiling that is 
enclosed on all sides by solid walls or windows, exclusive of doorways, that 
extend from the floor to the ceiling; 

(6) “Health care facility” means an office or institution providing care or 
treatment of diseases, whether physical, mental, or emotional, or other 
medical, physiological, or psychological conditions. “Health care facility” 
includes all waiting rooms, hallways, private rooms, semiprivate rooms, and 
wards within health care facilities; 

(7) “Person” means an individual, partnership, committee, association, 
corporation or any other organization or group of persons; 

(8) “Place of employment” means an enclosed area under the control of a 
public or private employer that employees normally frequent during the 
course of employment, including, but not limited to, work areas, private 
offices, employee lounges, restrooms, conference rooms, meeting rooms, 
classrooms, employee cafeterias, hallways, and vehicles. A private residence 
is not a place of employment unless it is used as a child care, adult day care, 
or health care facility; 

(9) “Place of worship” means any enclosed area that is: 

(A) Approved, or qualified to be approved, by the state board of 
equalization for property tax exemption pursuant to § 67-5-212, based on 
ownership and use of the enclosed area by a religious institution; and 

(B) Utilized on a regular basis by such religious institution as the site 
of congregational services, rites or activities communally undertaken for 
the purpose of worship; 
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(10)(A) “Private club” means any club or organization that does not permit 
the general public access to its facilities or activities. Access is denied to 
anyone who does not agree or adhere to the rules of membership. In order 
to be considered a private club or organization for purposes of this part, 
the club or organization shall adhere to all of the following criteria: 
(i) Have a permanent mechanism to carefully screen applicants for 
membership on subjective rather than objective factors; 
(ii) Limit access and use of facilities, services and activities of the 
organization to members and guests of the members; 
(iii) Be controlled by its membership and operate solely for the benefit 
and pleasure of its members; and 
(iv) Advertise exclusively and only to its members, excluding mem- 
bership drives; 

(B) “Private club” also means any institution or organization that has 
received a determination of exemption from the internal revenue service 
under 26 U.S.C. § 501(c)(19); 

(11) “Public place” means an enclosed area to which the public is invited, 
including, but not limited to, banks, educational facilities, health care 
facilities, hotel and motel lobbies, laundromats, public transportation facili- 
ties, reception areas, restaurants, retail food production and marketing 
establishments, recreational facilities, retail service establishments, retail 
stores, shopping malls, sports arenas, theaters, places of employment and 
waiting rooms; 

(12) “Restaurant” means an eating establishment, including, but not 
limited to, coffee shops, cafeterias, sandwich stands, and private and public 
school cafeterias, that gives, or offers for sale, food to the public, guests, or 
employees, as well as kitchens and catering facilities in which food is 
prepared on the premises for serving elsewhere. “Restaurant” includes a bar 
area within the restaurant; 

(13) “Retail tobacco store” means a retail store that derives its largest 
category of sales from tobacco products and accessories; 

(14) “Retail vapor product store” means a retail store that derives the 
store’s largest category of sales from vapor products and accessories; 

(15) “Service line” means an indoor line in which one (1) or more persons 
are waiting for or receiving service of any kind, whether or not the service 
involves the exchange of money; 

(16) “Shopping mall” means an enclosed public walkway or hall area that 
serves to connect retail or professional establishments; 

(17)(A) “Smoking” means inhaling, exhaling, burning, or carrying any 

lighted cigar, cigarette, pipe, or other lighted tobacco product in any 

manner or in any form; 

(B) “Smoking” also means using a vapor product that delivers aerosol- 
ized or vaporized nicotine, or any other substance, to the person inhaling 
from the device; 

(18) “Sports arena” means sports pavilions, stadiums, gymnasiums, 
health spas, boxing arenas, swimming pools, roller and ice rinks, bowling 
alleys, and other similar places where members of the general public 
assemble to engage in physical exercise, participate in athletic competition, 
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or witness sports or other events; and 
(19) “Vapor product” has the same meaning as defined in § 39-17-1503. 


History. nition of “smoking”; and added the definitions 
Acts 2007, ch. 410, § 1; 2008, ch. 897, § 2; “retail vapor product store” and “vapor prod- 

2021) ch: bSL8S e152) CE. 

Amendments. Effective Dates. 


The 2021 amendment added (B) to the defi- Acts 2021, ch. 551, § 6. July 1, 2021. 


39-17-1804. Exempted areas. 


Notwithstanding any other provision of this part to the contrary, the 
following areas shall be exempt from § 39-17-1803: 

(1) Age-restricted venues; provided, that an age-restricted venue does not 

lose the exemption if an employee is: 
(A) At least sixteen (16) years of age; 
(B) Not employed at an adult-oriented establishment, as defined in § 7- 

51-1102; and 

(C) A child of the owner of the age-restricted venue; 

(2) Hotel and motel rooms that are rented to guests and are designated as 
smoking rooms; provided, that no more than twenty-five percent (25%) of 
rooms rented to guests in a hotel or motel may be so designated. All smoking 
rooms on the same floor shall be contiguous and smoke from these rooms 
shall not infiltrate into areas where smoking is prohibited pursuant to this 
part; 

(3) All premises of any manufacturer, importer, or wholesaler of tobacco or 
vapor products, all premises of any tobacco leaf dealer or processor, and all 
tobacco storage facilities; 

(4)(A) Nonenclosed areas of public places, including: 

(i) Open air patios, porches or decks; 
(ii) Any area enclosed by garage type doors on one (1) or more sides 
when all those doors are completely open; and 
(iii) Any area enclosed by tents or awnings with removable sides or 
vents when all those sides or vents are completely removed or open; 
(B) Smoke from those nonenclosed areas shall not infiltrate into areas 
where smoking is prohibited pursuant to this part; 

(5) Nursing homes and long-term care facilities licensed pursuant to title 
68, chapter 11; provided, that this exemption shall only apply to residents of 
those facilities and that resident smoking practices shall be governed by the 
policies and procedures established by those facilities. Smoke from such 
areas shall not infiltrate into areas where smoking is prohibited pursuant to 
this part; 

(6) Private businesses with three (3) or fewer employees where, in the 
discretion of the business owner, smoking may be allowed in an enclosed 
room not accessible to the general public. Smoke from that room shall not 
infiltrate into areas where smoking is prohibited pursuant to this part; 

(7) Private clubs; provided, that this exemption shall not apply to any 
entity that is established solely for the purpose of avoiding compliance with 
this part; 
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(8) Private homes, private residences and private motor vehicles, unless 
those homes, residences and motor vehicles are being used for child care or 
day care or unless the private vehicle is being used for the public transpor- 
tation of children or as part of health care or day care transportation; 

(9) Retail tobacco stores and retail vapor product stores that prohibit 
persons under twenty-one (21) years of age on their premises; and 

(10) Commercial vehicles when the vehicle is occupied solely by the 


operator. 


History. 
Acts 2007, ch. 410, § 1; 2020, ch. 732, § 22; 
2021 eh tomes: 2021, ch. 55188 13,4. 


Amendments. 

The 2020 amendment, effective January 1, 
2021, substituted “persons under twenty-one 
(21) years of age” for “minors” in (9). 

The 2021 amendment by ch. 415 rewrote (1) 
which read: “Age-restricted venues;”. 


The 2021 amendment by ch. 551 inserted “or 
vapor” following “wholesaler of tobacco” in (3); 
and rewrote (9) which read: “Retail tobacco 
stores that prohibit persons under twenty-one 
(21) years of age on their premises; and”. 


Effective Dates. 
Acts 2020, ch. 732, § 25. January 1, 2021. 
Acts 2021, ch. 415, § 2. July 1, 2021. 
Acts 2021, ch. 551, § 6. July 1, 2021. 
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